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Washington State Growth Management Hearings Board 
In 1990, the Legislature enacted the Growth Management Act, RCW 36.70A, to create a state-wide 
method for comprehensive land use planning that would prevent uncoordinated and unplanned growth. 
The Legislature subsequently established three independent Growth Management Hearings Boards ς 
Eastern Washington, Western Washington, Central Puget Sound - and authorized these ōƻŀǊŘǎ ǘƻ άƘŜŀǊ 
ŀƴŘ ŘŜǘŜǊƳƛƴŜέ ŀƭƭŜƎŀǘƛƻƴǎ ǘƘŀǘ ŀ ŎƛǘȅΣ ŎƻǳƴǘȅΣ ƻǊ ǎǘŀǘŜ ŀƎŜƴŎȅ Ƙŀǎ ƴƻǘ ŎƻƳǇƭƛŜŘ ǿƛǘƘ ǘƘŜ Ǝƻŀƭǎ ŀƴŘ 
requirements of the GMA, and related provisions of the Shoreline Management Act (SMA), RCW 90.58, 
and the State Environmental Policy Act (SEPA), RCW 43.21C.  
 
During the 2010 Legislative session, with Senate Bill 6214, the Legislature restructured the Growth 
Management Hearings Boards, establishing a single seven-member board to hear cases on a regional 
basis; this new structure became effective on July 1, 2010. Therefore, this Digest of Decisions represents 
a synopsis by keyword of the substantive decisions issued by the Growth Management Hearings Board 
from July 1, 2010 onward. The Digest includes decisions of all three regions (Eastern, Western and 
Central Puget Sound). Historical synopses of Board decisions from Eastern, Western and Central Puget 
{ƻǳƴŘ ƛǎǎǳŜŘ ǇǊƛƻǊ ǘƻ Wǳƭȅ мΣ нлмл ŀǊŜ ŎƻƴǘŀƛƴŜŘ ƛƴ ǘƘƻǎŜ .ƻŀǊŘǎΩ ǊŜǎǇŜŎǘƛǾŜ ƛƴŘƛǾƛŘǳŀƭ 5ƛƎŜǎǘǎ ƻŦ 
Decisions on the GMHB website. 
 
The Digest provides synopses of cases and their key holdings, with quick links to each substantive 
decision and to the key holdings text. A glossary of acronyms is provided at the end. The case synopses 
and key-holdings excerpts are provided for the convenience of practitioners and should not be relied on 
out of context. Further, users of this Digest are reminded that decisions of the Board may be appealed 
to court and thus some of the excerpted cases may have been impacted by subsequent court and/or 
Board rulings. It is the responsibility of the user to research the case thoroughly prior to relying on 
holdings of a decision. 
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Region 1: Eastern Washington 

Benton ω /ƘŜƭŀƴ ω /ƻƭǳƳōƛŀ ω 5ƻǳƎƭŀǎ ω CŜǊǊȅ ω CǊŀƴƪƭƛƴ ω DŀǊŦƛŜƭŘ ω DǊŀƴǘ 
ω Yƛǘǘƛǘŀǎ ω tŜƴŘ hǊŜƛƭƭŜ ω {ǇƻƪŀƴŜ ω {ǘŜǾŜƴǎ ω ²ŀƭƭŀ ²ŀƭƭŀ ω ¸ŀƪƛƳŀ 
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Region 1: Eastern Washington Table of Cases0F

1
0B 

1997 Cases 
¶ Concerned Friends of Ferry County v. Ferry County, Case No. 97-1-0018c12 

The Board concluded that Ferry County was not in compliance with the requirements of the 
Growth Management Act relating to: (1) including the Best Available Science in designating and 
protecting Fish and Wildlife Habitat Conservation Areas under RCW 36.70A.170, RCW 
36.70A.060(2), and RCW 36.70A.172, and (2) including the Best Available Science in protecting 
Wetlands under RCW 36.70A.060(2) and RCW 36.70A.172. At the compliance hearing, the County 
conceded it had taken no legislative action to achieve compliance. Order Finding Continuing 
Noncompliance [Fish and Wildlife Habitat Conservation Areas] (January 23, 2013). 
 
Key Holding: Critical Areas 
 
The Board found Ferry County in continuing non-compliance with the GMA requirement to 
include the Best Available Science in designating and protecting Fish and Wildlife Habitat 
Conservation Areas for Bull Trout and Common Loon under RCW 36.70A.170, RCW 
36.70A.060(2), and RCW 36.70A.172. Compliance was found regarding designation and 
protection of habitat for Grizzly Bear, Pygmy Whitefish, Bald Eagle, Fisher, Peregrine Falcon, 
Canada Lynx, and Gray Wolf. Order Finding Continuing Non-Compliance [Fish and Wildlife Habitat 
Conservation Areas] (February 5, 2014). 
 
Key Holding: Critical Areas (Fish and Wildlife Habitat Conservation Areas) 
 

2001 Cases 
¶ Concerned Friends of Ferry County, et al. v. Ferry County, Case No. 01-1-0019 

Ferry County was found out of compliance with the requirements relating to the designation of 
Agricultural Lands of Long-Term Commercial Significance under RCW 36.70A.170, RCW 
36.70A.030, RCW 36.70A.060(1)(b), and RCW 36.70A.020. Eighth Compliance Order (December 
16, 2011); Ninth Compliance Order [Agricultural Resource Lands] (February 8, 2013). 
 
Key Holding: Agricultural Lands, Invalidity 
 
The County then amended its Comprehensive Plan and Future Land Use Map to designate 
479,373 acres of land as Agricultural Lands of Long-Term Commercial Significance and to change 
its development regulations. The Board found the County in compliance with the requirements 
relating to the designation of ALLTCS. Order Finding Compliance (February 14, 2014). 
 
Key Holding: External Consistency 
 

                                                           
1 For pre-2010 rulings on Eastern cases, please refer to the Eastern Digest prior to July 1, 2010. 
2 This case was previously coordinated with Concerned Friends of Ferry County and David L. Robinson v. Ferry County, Case 
No. 06-1-0003. On January 23, 2013, the Board consolidated the two cases under Case No. 97-1-0018c. 

http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3212
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3212
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3476
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3476
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3075
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3075
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3224
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3490
http://www.gmhb.wa.gov/Reader.aspx?pg=Digests.htm
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2005 Cases 
¶ Futurewise v. Stevens County, Case No. 05-1-0006 
¢ƘŜ .ƻŀǊŘΨǎ нллс C5h ŎƻƴŎƭǳŘŜŘ {ǘŜǾŜƴǎ /ƻǳƴǘȅ ƘŀŘ ŦŀƛƭŜŘ ǘƻ ŘŜǎƛƎƴŀǘŜ ŀƭƭ ƻŦ ǘƘŜ ƛŘŜƴǘƛŦƛŜŘ 
habitats of Endangered, Threatened, and Sensitive (ETS) species as fish and wildlife conservation 
areas and failed to consider Best Available Science in designating all of the identified habitats of 
ETS species as fish and wildlife habitat conservation areas in establishing protections for the 
functions and values of critical habitat areas. The .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ ǿŀǎ ŀŦŦƛǊƳŜŘ ōȅ ǘƘŜ /ƻǳǊǘ ƻŦ 
Appeals. [146 Wn. App. 493 (2008)]. Following several compliance extensions, interim 
regulations to protect ETS species and associated Fish and Wildlife Habitat Conservation Areas 
were made permanent. The Board found Stevens County in compliance. Order Finding 
Compliance (December 14, 2011). 
 

2006 Cases 
¶ Concerned Friends of Ferry County and David L. Robinson v. Ferry County, Case No. 06-1-0003 

See Case No. 97-1-0018c. 
 

2007 Cases 
¶ Kittitas County Conservation, et al. v. Kittitas County, Case No. 07-1-0004c3 
¢ƘŜ .ƻŀǊŘΩǎ Cƛƴŀƭ 5ŜŎƛǎƛƻƴ ŀƴŘ hǊŘŜǊ ό!ǳƎǳǎǘ нлΣ нллтύ ǿŀǎ ƭŀǊƎŜƭȅ ŀŦŦƛǊƳŜŘ ōȅ ǘƘŜ Supreme 
/ƻǳǊǘΣ όмтн ²ƴΦнŘ мппΣ όнлммύύΦ ¢ƘŜ .ƻŀǊŘ ŘŜǘŜǊƳƛƴŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴǎ ŀŎƘƛŜǾŜŘ ŎƻƳǇƭƛŀƴŎŜ 
ƻƴ ǎŜǾŜǊŀƭ ƛǎǎǳŜǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ ǊǳǊŀƭ ŜƭŜƳŜƴǘ ƻŦ ǘƘŜ /ƻǳƴǘȅΩǎ Ǉƭŀƴ ōǳǘ ŦƻǳƴŘ ŎƻƴǘƛƴǳƛƴƎ ƴƻƴ-
compliance with respect to measures to protect rural character as required by RCW 
36.70A.070(5)(c). Compliance Order [Post-Court Remand] (May 31, 2013). 
 

¶ Larson Beach Neighbors and Jeanie Wagenman v. Stevens County, Case No. 07-1-0013 
¢ƘŜ .ƻŀǊŘΩǎ Cƛƴŀƭ 5ŜŎƛǎƛƻƴ ŀƴŘ hǊŘŜǊ όhŎǘƻōŜǊ сΣ нллуύ ŦƻǳƴŘ ǘƘŜ /ƻǳƴǘȅ ƘŀŘ ƴƻǘ ŎƻƳǇƭƛŜŘ ǿƛǘƘ 
Da! ǊŜǉǳƛǊŜƳŜƴǘǎ ǘƻ ǇǊƻǘŜŎǘ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎΦ ¢ƘŜ .ƻŀǊŘΩǎ ǎǳōǎŜǉǳŜƴǘ ƻǊŘŜǊ ŦƛƴŘƛƴƎ ŎƻƴǘƛƴǳƛƴƎ 
non-compliance (April 2009) was upheld by the Court of Appeals in an unpublished opinion. Third 
Order on Compliance ς Finding Continuing Noncompliance (February 22, 2013). 
 

2008 Cases 
¶ Wes Hazen, et al. v. Yakima County, et al., Case No. 08-1-0008c4 
CƛǾŜ ƎǊƻǳǇǎ ƻŦ ǇŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ¸ŀƪƛƳŀ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛƻƴ ƻŦ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ǊŜƎǳƭŀǘƛƻƴǎΣ 
protection for agricultural resource lands, and designation of LAMIRDs in rural areas. The cases 
were consolidated as Case No. 08-1-0008c and a Final Decision and Order was entered April 10, 
2010 [see prior Digest]. On remand the County took action to comply. A challenge to the 
compliance action filed by Hazen, et al. as Case No. 09-1-0014 was coordinated for subsequent 
proceedings. Partial Coordinated Compliance Order (April 27, 2011); Partial Compliance Order 
(May 20, 2011); Coordinated Order Finding [Partial] Compliance (January 13, 2012). The Court in 

                                                           
3 Case No. 07-1-0004c is the consolidation of Case Nos. 07-1-0003 and 07-1-0004.  
4 Case No. 08-1-0008c is the consolidation of Case Nos. 08-1-0a003, 08-1-0005, 08-1-0006, 08-1-0007, and 08-1-0008.  

http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3088
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3088
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3316
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3234
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3234
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3381
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3383
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3383
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Yakima County v. EWGMHB, 168 Wn. App. 680 (2012) ŀŦŦƛǊƳŜŘ ǘƘŜ .ƻŀǊŘΩǎ ǎǘǊŜŀƳ ōǳŦŦŜǊ ǿƛŘǘƘ 
determination but reversed as to ephemeral streams. Order on Remand [Type 5 Ephemeral 
Streams] (December 3, 2012).  
 
Key Holdings: Compliance, Critical Aquifer Recharge Areas (CARAs), LAMIRDs 
 

2009 Cases 
¶ John Brodeur, Futurewise, Vince Panesko and Department of Commerce v. Benton County, Case 

No. 09-1-0010c5 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ .Ŝƴǘƻƴ /ƻǳƴǘȅΩǎ ǊŜŘŜǎƛƎƴŀǘƛƻƴ ƻŦ ǊǳǊŀƭ ƭŀƴŘǎ ŀƴŘ ǇǊƻǇƻǎŜŘ ŜȄǇŀƴǎƛƻƴ ƻŦ 
ǘƘŜ ²Ŝǎǘ wƛŎƘƭŀƴŘ ¦D!Φ ¢ƘŜ .ƻŀǊŘ ŦƻǳƴŘ ǘƘŜ /ƻǳƴǘȅΩǎ ƛƴŎǊŜŀǎŜ ƛƴ ǊǳǊŀƭ ŘŜƴǎƛǘƛŜǎΣ ŦŀƛƭǳǊŜ ǘƻ 
analyze capital facilities needs and UGA expansion were noncompliant. Final Decision and Order, 
Rural Lands (November 24, 2009). Final Decision and Order, West Richland UGA (December 2, 
2009). ¢ƘŜ /ƻǳƴǘȅΩǎ ƴƻƴ-compliant actions were rescinded and the case was closed. Order 
Finding Compliance ς Rural Lands (July 16, 2010); Order Finding Compliance [West Richland UGA] 
(April 26, 2011). 
 
Key Holding: Urban Growth Area ς Sizing 
 

¶ Citizens for Good Governance v. Walla Walla County, Case No. 09-1-0013 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ²ŀƭƭŀ ²ŀƭƭŀ /ƻǳƴǘȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ŜŦŦƻǊǘǎ ǊŜƭŀǘƛƴƎ ǘƻ ŘŜǎƛƎƴŀǘƛƻƴ ŀƴŘ 
protection of Critical Aquifer Recharge Areas and the requirement to include Best Available 
Science. ThŜ .ƻŀǊŘ ŦƻǳƴŘ ǘƘŜ /ƻǳƴǘȅ ƻǳǘ ƻŦ ŎƻƳǇƭƛŀƴŎŜ ǊŜƎŀǊŘƛƴƎ ǘƘŜ Da!Ωǎ ǊŜǉǳƛǊŜƳŜƴǘǎ ǘƻ 
designate and protect areas with a critical recharging effect on aquifers used for potable water. 
Compliance Order (April 5, 2012). The County enacted regulations based on Best Available 
Science and the Board found compliance. Order Finding Compliance (June 3, 2013). 
 
Key Holding: Critical Areas (Critical Aquifer Recharge Areas) 
 

¶ Wes Hazen, Upper Wenas Preservation Association and Futurewise v. Yakima County, Case No. 
09-1-0014, coordinated with 08-1-0008c 
See Case No. 08-1-0008c. 
 

2010 Cases 
¶ John Brodeur, Futurewise and Vince Panesko v. Benton County (Richland UGA), Case No. 10-1-

0001c2F6 
The parties stipulated to dismissal. Order of Dismissal (August 17, 2010). 
 

                                                           
5 Case No. 09-1-0010c is the consolidation of the Case No. 09-1-0008, 09-1-0009, and 09-1-0010.  
6 Case No. 10-1-0001c is the consolidation of the issues related to Resolution 09-727 in Case No. 09-1-0015c and Case No. 
10-1-0001. 
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¶ John Brodeur, Futurewise and Vince Panesko v. Benton County (Benton City UGA), Case No. 10-
1-0002c3F7 
The parties stipulated to dismissal. Order of Dismissal (August 17, 2010). 
 

¶ Community Addressing Urban Sprawl Excess (CAUSE) v. Spokane County, Case No. 10-1-0003 
Due to withdrawal of petitioner, Board vacated FDO while matter was pending before superior 
court. Order Lifting Invalidity and Vacating Final Decision and Order (March 8, 2011). 
 

¶ Futurewise v. Douglas County, Case No. 10-1-0004 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ǊŜǎƻƭǳǘƛƻƴ ǎǳƳƳŀǊƛȊƛƴƎ ŀƴŘ ŎƻƴŦƛǊƳƛƴƎ ƛǘǎ Ƴǳƭǘƛ-year phased 
comprehensive plan update actions. The petition alleged provisions of two previously-enacted 
amendments failed to comply with the GMA. The Board dismissed the petition as untimely, ruling 
a challenge to the disputed enactments was time-barred. Final Decision and Order (August 31, 
2010). 
 
Key Holdings: Amendment, Timeliness 
 

¶ City of Wenatchee v. Chelan County, Case No. 10-1-0005 
Parties stipulated to dismissal as result of a mediated settlement. Order of Dismissal (July 26, 
2010). 
 

¶ Futurewise v. Spokane County, Case No. 10-1-0006 
The Board determined two challenged LAMIRDs complied with GMA requirements for limited 
areas of more intensive rural development. Final Decision and Order (August 17, 2010). 
 
Key Holdings: Timeliness, Standing, Equitable Doctrines 
 

¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0007 
¢ƘŜ ¢ǊƛōŜǎ ŎƘŀƭƭŜƴƎŜŘ ¸ŀƪƛƳŀ /ƻǳƴǘȅΩǎ ŦŀƛƭǳǊŜ ǘƻ ǇǊƻǇŜǊƭȅ Řesignate critical areas. The Board 
ŘŜǘŜǊƳƛƴŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŘŜǎƛƎƴŀǘƛƻƴ ƻŦ ƘȅŘǊƻƭƻƎƛŎŀƭƭȅ-related critical areas with which 
endangered species have a primary association complies with the GMA. Final Decision and Order 
(August 17, 2010). 
 
Key Holdings: Critical Areas ς Fish and Wildlife Habitat 
 

¶ Judy Crowder, et al. v. Spokane County, Case No. 10-1-0008 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ǊǳǊŀƭ ŎƭǳǎǘŜǊ ŘŜǾŜƭƻǇƳŜƴǘ ǇǊƻǾƛǎƛƻƴǎΦ ¢ƘŜ .ƻŀǊŘ ŦƻǳƴŘ ǘƘŜ 
Comprehensive Plan and regulatory provisions complied with the GMA by providing permanent 
protection for open space in cluster development. Final Decision and Order (August 24, 2010). 
 

                                                           
7 Case No. 10-1-0002c is the consolidation of the issues related to Resolution 09-728 in Case No. 09-1-0015c and Case No. 
10-1-0002. 
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Key Holding: Innovative Techniques 
 

¶ The City of Chelan v. Chelan County, Case No. 10-1-0009 
The parties settled the matter and stipulated to dismissal. Order of Dismissal (August 18, 2010). 
 

¶ Michael Fenske, et al. v. Spokane County, Case No. 10-1-0010 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ƳŀǇ ŀƳŜƴŘƳŜƴǘ ŀƭƭƻǿƛƴƎ ƘƛƎƘ-density 
residential development on a parcel with limited access. The Board denied a motion to dismiss 
for defective service, finding substantial compliance. Order On Motion to Dismiss (May 27, 2010). 
The Board invalidated the map amendment because capital facilities planning was not in place 
to support the high-density designation. Final Decision and Order (September 3, 2010) Affirmed 
as to service, reversed as to capital facilities planning, Spokane County v. EWGMHB, 173 Wn. App. 
310 (January 31, 2013). 
 
Key Holdings: Service, Capital Facilities 
 

¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0011 
¢ƘŜ ¸ŀƪŀƳŀ bŀǘƛƻƴ ŎƘŀƭƭŜƴƎŜŘ 9ŎƻƭƻƎȅΩǎ ŀǇǇǊƻǾŀƭ ƻŦ ¸ŀƪƛƳŀ /ƻǳƴǘȅΩǎ {ƘƻǊŜƭƛƴŜ aŀǎǘŜǊ tǊƻƎǊŀƳ. 
¢ƘŜ .ƻŀǊŘ ǳǇƘŜƭŘ ǘƘŜ {at ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ άƻǇǘƛƳǳƳ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴέ 
standard required for shorelines of statewide significance. Designation of the floodplain, 
conditional allowance of surface mining in the shoreline, and vegetative buffer widths were also 
upheld. The SMP was remanded for completion of the cumulative impacts analysis for surface 
mining. Final Decision and Order (April 4, 2011). Ecology and the County complied, and the case 
was closed. Order Finding Compliance (February 8, 2012).  
 
Key Holdings: Burden of Proof, Equitable Doctrines, Exhibits, Shoreline Management Act ς 
Standard of Review, Shoreline Management Act, Shorelines of Statewide Significance, 
Participation Standing 
 

¶ John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Department of 
Ecology, Case No. 10-1-0012 
tƛƭŎƘŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƛǘȅ ƻŦ {ǇƻƪŀƴŜΩǎ {ƘƻǊŜƭƛƴŜ aŀǎǘŜǊ tǊƻƎǊŀƳ ŀǎ ŀǇǇǊƻǾŜŘ ōȅ 5ŜǇŀǊǘƳŜƴǘ 
of Ecology. The Board permitted an amended Petition naming Ecology as an additional 
respondent and denied motions to dismiss the Petition for failure to timely name and serve 
Ecology. Order Denying Motions to Dismiss (December 8, 2010) (Board member Roehl dissenting). 
The .ƻŀǊŘ ŘŜǘŜǊƳƛƴŜŘ ǘƘŜ ŎƘŀƭƭŜƴƎŜŘ ŀƳŜƴŘƳŜƴǘǎ ǘƻ ǘƘŜ /ƛǘȅΩǎ {at ŎƻƳǇƭƛŜŘ ǿƛǘƘ ǘƘŜ 
applicable SMA provisions and Shoreline Master Program guidelines. Final Decision and Order 
(March 22, 2011).  
 
Key Holdings: Petition for Review, Service, Shoreline Management Act ς Standard of Review, 
Shoreline Management Act, Supplemental Evidence 
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¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0013 
wŜǎǇƻƴŘƛƴƎ ǘƻ tŜǘƛǘƛƻƴŜǊǎΩ άŦŀƛƭǳǊŜ ǘƻ ŀŎǘέ ŎƘŀƭƭŜƴƎŜΣ ǘƘŜ .ƻŀǊŘ ŘŜǘŜǊƳƛƴŜŘ Yƛǘǘƛǘŀǎ /ƻǳƴǘȅ ƘŀŘ 
failed to adopt transportation concurrency regulations as required by RCW 36.70A.070(6)(b). 
Final Decision and Order (June 6, 2011). The County adopted the necessary concurrency 
ordinance and the Board found compliance. Order Finding Compliance (February 9, 2012). 
 
Key Holdings: Failure to Act, Timeliness, Invalidity, Concurrency 
 

¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0014 
Petitioners alleged the County failed to review and revise its critical areas ordinances. The Board 
ŘŜǘŜǊƳƛƴŜŘ ǘƘŜ ǇŜǘƛǘƛƻƴ ǿŀǎ ƴƻǘ ŦƛƭŜŘ ǿƛǘƘƛƴ сл Řŀȅǎ ŀŦǘŜǊ ǇǳōƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ /ƻǳƴǘȅΩǎ seven-year 
GMA update and was therefore time-barred. Final Decision and Order (June 3, 2011). 
 
Key Holdings: Updates, Failure to Act, Timeliness 
 

2011 Cases 
¶ Kittitas County Conservation and Futurewise v. Kittitas County, Case No. 11-1-0001 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ Yƛǘǘƛǘŀǎ /ƻǳƴǘȅΩǎ ŜȄǇŀƴǎƛƻƴ ƻŦ ǘƘŜ ¢Ƙorp LAMIRD. The Board concluded 
ǘƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ ŦŀƛƭŜŘ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ ŀǇǇƭƛŎŀōƭŜ [!aLw5 ǊŜǉǳƛǊŜƳŜƴǘǎ ŀƴŘ ŎǊŜŀǘŜŘ 
internal plan inconsistencies. In addition, the Board found Kittitas County failed to comply with 
the procedural requirements of SEPA. The Board first issued a partial Final Decision and Order 
addressing only those aspects relating to SEPA and subsequently issued an FDO on the remaining 
issues. The Board issued a determination of Invalidity. Corrected Final Decision and Order (Partial) 
(June 13, 2011); Final Decision and Order (Partial) (July 12, 2011). Affirmed, 2013 Wn. App. LEXIS 
1873 (August 13, 2013). 
 
Key Holdings: Internal Consistency, Invalidity, Jurisdiction, LAMIRDs, SEPA 
 

¶ Leon S. Savaria v. Yakima County, Case No. 11-1-0002 
hƴ /ƻǳƴǘȅΩǎ ŘƛǎǇƻǎƛǘƛǾŜ ƳƻǘƛƻƴΣ .ƻŀǊŘ ŘƛǎƳƛǎǎŜŘ ŎƘŀƭƭŜƴƎŜ ǘƻ /ƻǳƴǘȅΩǎ ŘŜƴƛŀƭ ƻŦ ǇŜǘƛǘƛƻƴŜǊΩǎ 
application to de-designate agricultural land. Order Granting Motion to Dismiss (May 4, 2011). 
 
Key Holdings: Agricultural Lands (Innovative Zoning), Definitions 
 

¶ Concerned Friends of Ferry County and David L. Robinson v. Ferry County, Case No. 11-1-0003 
Ferry County filed a motion for summary judgment requesting dismissal of all issues. The GMHB 
Rules of Practice and Procedure provide that dispositive motions are permitted on a limited 
ǊŜŎƻǊŘ άǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŜ ōƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴΣ ǘƘŜ ǎǘŀƴŘƛƴƎ ƻŦ ŀ ǇŜǘƛǘioner, or the timeliness of 
ǘƘŜ ǇŜǘƛǘƛƻƴΦέ ¢ƘŜ .ƻŀǊŘ ŘŜŜƳŜŘ ǘƘŜ Ƴƻǘƛƻƴ ǘƻ ōŜ ŀ ŘƛǎǇƻǎƛǘƛǾŜ Ƴƻǘƛƻƴ ŀƴŀƭƻƎƻǳǎ ǘƻ ŀ wǳƭŜ 
12(b)(6) motion to dismiss under the Superior Court Civil Rules, granting the motion in part only. 
Order on Motion for Summary Judgment (December 23, 2011). After a hearing on the merits, the 
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Board remanded to the County to comply with GMA requirements for designation of mineral and 
agricultural resource lands. Final Decision and Order (December 17, 2012). 

 

The County then amended its Comprehensive Plan and Future Land Use Map to designate 
approximately 1.4 million acres of land as Mineral Resource Lands of Long-Term Commercial 
Significance, excluding urban areas. The Board found the County in compliance with GMA 
requirements relating to the designation and conservation of its resource lands under RCW 
36.70A.020, RCW 36.70A.030, RCW 36.70A.060, RCW 36.70A.070, and RCW 36.70A.170. Order 
Finding Compliance (February 20, 2014). 
 
Key Holdings: Jurisdiction, Standing, Petition for Review, Equitable Doctrines - Collateral Estoppel  
 

2012 Cases 
¶ Confederated Tribes and Bands of the Yakama Nation v. Kittitas County, Case No. 12-1-0001 

The parties settled the matter and stipulated to dismissal. Order of Dismissal (March 7, 2013). 
 

¶ Five Mile Prairie Neighborhood Association and Futurewise v. Spokane County, Case No. 12-1-
0002 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘǿƻ ŀƳŜƴŘƳŜƴǘǎ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ŀƴŘ ȊƻƴƛƴƎ ŎƻŘŜΦ 
In addressing the question of jurisdiction, the Board determined the concurrent plan and 
ǊŜƎǳƭŀǘƛƻƴ ŀƳŜƴŘƳŜƴǘ ǿŀǎ ǿƛǘƘƛƴ ǘƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴΦ Lǘ ŀƭǎƻ ŦƻǳƴŘ ǘƘŜ ŎƘŀƴƎŜ ƛƴ 
designation for a housing development was inconsistent with the Comprehensive Plan and with 
the criteria for a zone reclassification in the County Zoning Code. Final Decision and Order (August 
23, 2012). Affirmed in part, reversed in part, unpublished opinion; Spokane County v. E. Wash. 
Growth Mgmt. Hearings Bd., 2015 Wash. App. LEXIS 755 (Wash. Ct. App. Apr. 9, 2015); review 
denied. 
 
Key Holding: Jurisdiction 

 

¶ Douglas County Coalition for Responsible Government, Douglas Action Committee, and 
Futurewise v. Douglas County, Case No. 12-1-0003 
The parties settled the matter and stipulated to dismissal. Order of Dismissal (January 9, 2013). 

 

2013 Cases 
¶ Joshua Corning and Building North Central Washington v. Douglas County, Case No. 13-1-0001 

Petitioners challenged an ordinance restricting the number of land segregations allowed by the 
County in designated agricultural lands. The decision on a motion for summary judgment based 
on a failure to timely notify the Department of Commerce was deferred to the Hearing on the 
Merits. ¢ƘŜ .ƻŀǊŘ ǊǳƭŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ǎǳōǎŜǉǳŜƴǘ ŦƛƭƛƴƎ ǿƛǘƘ /ƻƳƳŜǊŎŜ ŎƻƳǇƭƛŜŘ ǿƛǘƘ ǎǘŀǘǳǘory 
notification requirements. One Board member dissented, noting that a Statement of Actions 
Taken should have been required, showing evidence of County consideration of state agency 
comments. Final Decision and Order (August 26, 2013).  
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Key Holding: Notice 
 

¶ Futurewise v. Spokane County and the Washington State Department of Ecology, Case No. 13-
1-0002 
See Case No. 13-1-0003c. 
 

¶ Spokane Riverkeeper, The Lands Council, and Trout Unlimited v. Spokane County and 
Washington State Department of Ecology, Case No. 13-1-0003c4F

8 
tŜǘƛǘƛƻƴŜǊǎ ŀǇǇŜŀƭŜŘ ŀ ŘŜŎƛǎƛƻƴ ōȅ ǘƘŜ ²ŀǎƘƛƴƎǘƻƴ {ǘŀǘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ 9ŎƻƭƻƎȅ ǘƻ ƎƛǾŜ άCƛƴŀƭ 
9ŎƻƭƻƎȅ !ǇǇǊƻǾŀƭ ƻŦ {ǇƻƪŀƴŜ /ƻǳƴǘȅ {ƘƻǊŜƭƛƴŜ aŀǎǘŜǊ tǊƻƎǊŀƳ /ƻƳǇǊŜƘŜƴǎƛǾŜ ¦ǇŘŀǘŜΦέ ¢ƘŜ 
Board upheld the decision on critical areas-wetlands, fish and wildlife habitat, recreation trails, 
channel migration zones, and public access but reversed the decision as to on-site sewage 
systems and remanded. Final Decision and Order (December 23, 2013). 
 
Key Holdings: Shorelines, Shoreline Management Act ς Standard of Review 
 

¶ Neighborhood Alliance of Spokane County, Futurewise, Five Mile Prairie Neighborhood 
Association, Southgate Neighborhood Council, The Glenrose Association, Paul Kropp, Larry 
Kunz, and Dan Handerson v. Spokane County, Case No. 13-1-0004 
See Case No. 13-1-0006c. 
 

¶ Edward Coyne & West Richland Citizens for Smart Growth v. City of West Richland and Charles 
Grigg, Case No. 13-1-0005 
Petitioners challenged a comprehensive plan amendment and area-wide rezone resulting in the 
ŎƘŀƴƎŜ ƻŦ ŀ ǇǊƻǇŜǊǘȅΩǎ ƭŀƴŘ ǳǎŜ ŦǊƻƳ ƭƻǿ ŘŜƴǎƛǘȅ ǊŜǎƛŘŜƴǘƛŀƭ ǘƻ ŎƻƳƳŜǊŎƛŀƭΦ /ƘŀƭƭŜƴƎŜǎ ŦƻŎǳǎŜŘ 
primarily on public participation, a lack of findings, and internal Comprehensive Plan 
inconsistency. The Board found the City was in compliance with GMA requirements. Final 
Decision and Order (March 5, 2014). The Board decision was upheld by the Benton County 
Superior Ct., No. 14-2-00880-2; Matter pending Ct. of Appeals, Div. III, 336531.  
 
Key Holdings: Findings, Internal Consistency, Public Participation 
 

¶ Neighborhood Alliance of Spokane County, et al. v. Spokane County, Case No. 13-1-0006c5F

9 
Petitioners challenged a County resolution expanding County UGAs. The Board granted a 
Dispositive Motion regarding public participation and remanded the resolution back to the 
County for compliance. The Board determined the County changed its population growth target 
in the resolution without adequate public review and comment. Order Granting Dispositive 
Motion Re: Public Participation (November 26, 2013). Board upheld on direct review, 188 Wn. 
App 467 (June 18, 2015).  

                                                           
8 Case No. 13-1-0003c is the consolidation of Case Nos. 13-1-0002 and 13-1-0003. 
9 Case No. 13-1-0006c is the consolidation of Case Nos. 13-1-0004 and 13-1-0006. 
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Key Holdings: Public Participation, Population Projections 
 

¶ Spokane County, City of Spokane, and Spokane Airport Board v. City of Airway Heights, Case 
No. 13-1-0007 
Spokane County, the City of Spokane, and the Spokane Airport Board challenged the City of 
!ƛǊǿŀȅ IŜƛƎƘǘǎΩ ŀŘƻǇǘƛƻƴ ƻŦ ŀ ŎƻƴŘƛǘƛƻƴŀƭ ǳǎŜ ǇǊƻŎŜǎǎ ŦƻǊ Ƴǳƭǘƛ-family residential development 
in the vicinity of Fairchild Air Force Base and Spokane International Airport, alleging the 
regulations failed to protect military installations and airports from incompatible development. 
The Board found violations of RCW 36.70A.530, RCW 36.70A.510, RCW 36.70.547, and RCW 
36.70A.200 and imposed invalidity. Final Decision and Order (June 6, 2014). 
 
/ƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ .ƻŀǊŘΩǎ C5h was ǇƭŀŎŜŘ ƛƴ άŀōŜȅŀƴŎŜέ ŘǳŜ ǘƻ ŀn appeal. Order of 
Abeyance (March 20, 2015). 
 
Reversed by Spokane County Superior Ct., No. 14-2-02535-6. Ct. of Appeals affirmed Board in 
part (and order of invalidity reinstated), reversed in part; 193 Wn. App. 282 (4/12/16); 
Reconsideration denied by City of Airway Heights v. E. Wash. Growth Mgmt. Hearings Bd., 2016 
Wash. App. LEXIS 1259 (Wash. Ct. App., May 31, 2016). 
 
Key Holdings: Airports, EPFs 
 

¶ Confederated Tribes and Bands of the Yakama Nation v. Klickitat County, Case No. 13-1-0008 
Petitioner chalƭŜƴƎŜŘ YƭƛŎƪƛǘŀǘ /ƻǳƴǘȅΩǎ ǳǇŘŀǘŜ of its critical area ordinance. The Board dismissed 
due to a lack of jurisdiction as Klickitat County is a partial-planning county, one which is neither 
required to nor had chosen to plan under RCW 36.70A.040. Order of Dismissal (November 22, 
2013). 
 
Key Holding: Jurisdiction 
 

¶ The Lands Council and Spokane Riverkeeper v. Spokane County, Case No. 13-1-0009 
¢ƘŜ tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛƻƴ ƻŦ ŀ ǊŜǾƛǎŜŘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άvǳŀƭƛŦƛŜŘ .ƛƻƭƻƎƛǎǘέΣ 
alleging the new definition allowed individuals with education and professional experience in 
ǎǳōƧŜŎǘǎ ƻǘƘŜǊ ǘƘŀƴ ōƛƻƭƻƎȅ ǘƻ ōŜ ŎƻƴǎƛŘŜǊŜŘ ŀ άvǳŀƭƛŦƛŜŘ .ƛƻƭƻƎƛǎǘέΦ ¢ƘŜ ǇŀǊǘƛŜǎ ǿŜǊŜ ƎǊŀƴǘŜŘ ŀ 
settlement extension which led to resolution of the matter. The case was dismissed. Order of 
Dismissal (April 22, 2014). 

 

2014 Cases 
¶ Eric Davis v. Stevens County, Case No. 14-1-0001 
¢ƘŜ tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ǊŜǾƛǎƛƻƴǎ ƻŦ ǘƘŜ ƭƻƎƛŎŀƭ ƻǳǘŜǊ ōƻǳƴŘŀǊƛŜǎ ƻŦ ǘƘŜ [ƻƻƴ [ŀƪŜ 
LAMIRD, raising some of the same issues presented in Case No. 06-1-0009c. Several settlement 
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extensions were granted and the matter was eventually dismissed, following resolution of the 
2006 case. Order Granting Motion to Dismiss (April 8, 2015). 
 

¶ Neighborhood Alliance of Spokane County v. Spokane County, Case No. 14-1-0002 
The ǇŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ŀƳŜƴŘƳŜƴǘǎ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ ŎŀǇƛǘŀƭ 
ŦŀŎƛƭƛǘƛŜǎ ǇƭŀƴΩǎ ƭŜǾŜƭ ƻŦ ǎŜǊǾƛŎŜ ό[h{ύ ǎǘŀƴŘŀǊŘǎ ǊŜƎŀǊŘƛƴƎ ǇƻƭƛŎŜ ŀƴŘ ǇŀǊƪǎ ŀǎ ǿŜƭƭ ŀǎ ǇǊƻǾƛǎƛƻƴǎ 
related to the provision of urban services to rural/natural resource lands. The Board found 
violations of RCW 36.70A.070(3), RCW 36.70A.110(4), a failure to be guided by GMA planning 
goals RCW 36.70A.020(1) and (12), and imposed invalidity. Final Decision and Order (September 
23, 2014). A motion for reconsideration was denied. Order Denying for Reconsideration 
(November 17, 2014). This dispute was mediated, and the parties are now collaborating on 
comprehensive plan amendments to achieve compliance with the GMA. 
 
Key Holdings: Capital Facilities, Urban Services 

 

¶ Futurewise v. Benton County, Case No. 14-1-0003 
tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ .Ŝƴǘƻƴ /ƻǳƴǘȅΩǎ ŜȄǇŀƴǎƛƻƴ ƻŦ YŜƴƴŜǿƛŎƪΩǎ ǳǊōŀƴ ƎǊƻǿǘƘ ŀǊŜŀ ƛƴǘƻ мΣнсо 
acres of agricultural lands for industrial purposes. Although the state legislature recognized UGA 
amendments for industrial purposes by adopting RCW 36.70A.1301, the Board found the 
/ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ ǿŀǎ ƴƻǘ ōŀǎŜŘ ƻƴ ǘƘŜ /ƻǳƴǘȅΩǎέ ǇƭŀƴƴŜŘ ǇƻǇǳƭŀǘƛƻƴ ƎǊƻǿǘƘέ ŀƴŘ ǾƛƻƭŀǘŜŘ ǘƘŜ 
!ŎǘΩǎ ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ǇǊƻǘŜŎǘ ŀƎǊƛŎǳƭǘǳǊŀƭ ƭŀƴŘǎ ŀƴŘ ǇǊŜǾŜƴǘ ŘŜǾŜƭƻǇƳŜƴǘŀƭ ǎǇǊŀǿƭ. Final Decision 
and Order (October 15, 2014). The Board granted a Certificate of Appealability (December 17, 
2014). The County rescinded its action, the Board found compliance, and the appeal was 
dismissed. Order Finding Compliance (May 20, 2015).  
 
Key Holdings: UGAs, De-designation of Agricultural Lands 
 

¶ Roger D. Whitten v. Spokane County, Case No. 14-1-0004 
See Case No. 14-1-0006c. 
 

¶ Chris Schettle v. Spokane County, Case No. 14-1-0005 
See Case No. 14-1-0006c. 
 

¶ Roger D. Whitten, Chris Schettle, and Derrick Hansen v. Spokane County, Case No. 14-1-0006c6F

10 
PetitiƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩs allowance of weddings and social events in agricultural 
zones. The Board found that the regulations included the key provisions and protective criteria 
of recent legislative amendments regarding agricultural accessory uses, and that the County 
supplemented them with additional public services standards. The key questions were whether 
the amended regulations were inconsistent with the size, scale and intensity of agricultural use, 
failed to protect agriculture, and failed to conserve agricultural lands of long term commercial 

                                                           
10 Case No. 14-1-0006c is the consolidation of Case Nos. 14-1-0004, 14-1-0005, and 14-1-0006. 
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significance, in violation of RCW 36.70A.177 and WAC 365-196-815? No GMA violations were 
found and the case was closed. Final Decision and Order (January 7, 2015). 
 
Key Holding: Agricultural Accessory Uses 
 

2015 Cases 
¶ CPM Development Corporation v. City of Spokane Valley, Case No. 15-1-0001 
¢ƘŜ tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƛǘȅΩǎ ŀŘƻǇǘƛƻƴ ƻŦ ŀ ƻƴŜ-year moratorium prohibiting mining and 
mineral product manufacturing. The City repealed the challenged ordinance and the matter was 
dismissed on stipulation. See Case No. 15-1-0002 which challenges a subsequent, similar 
moratorium. Order of Dismissal (September 1, 2015). 
 

¶ CPM Development Corporation v. City of Spokane Valley, Case No. 15-1-0002 
See Case No. 15-1-0003c.  
 

¶ CPM Development Corporation v. City of Spokane Valley, Case No. 15-1-0003c711 
Petitioner challenged the adoption, pursuant to RCW 36.70A.390, of a one-year moratorium 
prohibiting mining and mineral product manufacturing. ¢ƘŜ .ƻŀǊŘ ƎǊŀƴǘǎ ǘƘŜ /ƛǘȅΩǎ Ƴƻǘƛƻƴ ǘƻ 
dismiss for Petitioner failed to state a claim upon which relief can be granted based on the issues 
presented. Order Granting Motion to Dismiss (December 1, 2015).  
 

¶ CPM Development Corporation v. City of Spokane Valley, Case No. 15-1-0004 
Challenge of the City's adopted comprehensive plan and development regulations on April 25, 
2006, for failure to act to adopt policies and regulations related to mineral resource land 
designation and protection. ¢ƘŜ .ƻŀǊŘ ŎƻƴǎƛŘŜǊŜŘ tŜǘƛǘƛƻƴŜǊΩǎ aƻǘƛƻƴ ǘƻ 5ƛǎƳƛǎǎ tŜǘƛǘƛƻƴ ŦƻǊ 
Review as a withdrawal and the case was dismissed. Order of Dismissal (February 18, 2016).  
 

2016 Cases 
¶ Shrine Park Association, Inc. and Cascade Enterprises Limited Partnership v. City of Spokane, 

Case No. 16-1-0001 
/ƘŀƭƭŜƴƎŜ ƻŦ ǘƘŜ /ƛǘȅ ƻŦ {ǇƻƪŀƴŜΩǎ ŀŎǘƛƻƴ ǘƻ ŀƳŜƴŘ ǘƘŜ /ƛǘȅ ƻŦ {ǇƻƪŀƴŜ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ 
under Ordinance No. C35310. Parties stipulated to a dismissal.  
 

¶ Central Washington Growers Association, et al. v. Chelan County, Case No. 16-1-0002 
Petitioners challenged a Chelan County resolution prohibiting marijuana or cannabis production, 
processing, and collective gardens and cooperatives, claiming violations of GMA planning goals 5 
and 6 and inconsistencies between the comprehensive plan and development regulations 
relating to property rights and economic development. The Board found Petitioners failed to 
satisfy their burden of proof to demonstrate that the resolution was arbitrary and discriminatory 
or that it ǿŀǎ ƴƻǘ ƎǳƛŘŜŘ ōȅ ǘƘŜ Ǝƻŀƭ ǘƻ άŜƴŎƻǳǊŀƎŜέ ŀƴŘ άǇǊƻƳƻǘŜέ ŜŎƻƴƻƳƛŎ ŘŜǾŜƭƻǇƳŜƴǘΦ The 

                                                           
11 Case No. 15-1-0003c is the consolidation of case Nos. 15-1-0002 and 15-1-0003.  
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Board further concluded that Petitioners failed to establish that the resolution conflicted with 
/ƘŜƭŀƴ /ƻǳƴǘȅΩǎ ŜŎƻƴƻƳƛŎ ŘŜǾŜƭƻǇƳŜƴǘ Ǝƻŀƭǎ ŀƴŘ ǇƻƭƛŎƛŜǎ ƻǊ ǘƘŀǘ ƛǘ was clearly erroneous and 
inconsistent with comprehensive plan goals to promote economic development and the 
agricultural industry. Final Decision and Order (May 19, 2017). 
 
Key Holdings:  Goals, External Consistency  
 

¶ Confederated Tribes and Bands of the Yakama Nation v. Kittitas County and Ecology, Case No. 
16-1-0003 
Challenge of the Kittitas Ordinance No. 2016-006. An Order of Dismissal was issued on a 
Stipulated Motion for Dismissal. Order of Dismissal (April 18, 2019). 
 

¶ Vaughns 57th Avenue, LLC v. City of Spokane, Case No. 16-1-0004  
Petitioners challenged the City of Spokane's amendments to Ordinance No. C35360, Ordinance 
No. C35359, and Ordinance C35370. Parties stipulated to a dismissal. Order of Dismissal (February 
14, 2017). 
 

¶ Laurie Ness and Patrick Paulson v. City of Richland, Case No. 16-1-0005 
Petitioners challenged the City of Richland Resolution 78-16. ¢ƘŜ .ƻŀǊŘ ƎǊŀƴǘŜŘ ǘƘŜ /ƛǘȅΩǎ Ƴƻǘƛƻƴ 
to dismiss for lack of jurisdiction. Order Granting Motion to Dismiss (September 14, 2016).  
 

¶ Confederated Tribes and Bands of the Yakama Nation v. City of Cle Elum and State of 
Washington, Department of Ecology, Case No. 16-1-0006 
Petitioners challenge City of Cle Elum Shoreline Master Program enacted in Ordinance No. 1456. 
This matter is on settlement extension.  
 

2017 Cases 
¶ Morningside Investments, LLC v. City of Spokane, Case No. 17-1-0001 

Petitioner challenged the City ƻŦ {ǇƻƪŀƴŜΩǎ ŘŜƴƛŀƭ ƻŦ ŀ ǊŜǉǳŜǎǘ ǘƻ ǊŜ-designate property to high 
density residential. The Petitioner challenged Findings of Fact and Conclusions of Law explaining 
why the City declined to adopt any ordinance in response to the application. The Board found 
that Petitioner failed to identify any statute imposing a duty on the City of Spokane to designate 
ǘƘŜ ǇǊƻǇŜǊǘȅ ŀǎ ƘƛƎƘ ŘŜƴǎƛǘȅ ǊŜǎƛŘŜƴǘƛŀƭΦ ¢ƘŜ .ƻŀǊŘ ƎǊŀƴǘŜŘ ǘƘŜ /ƛǘȅΩǎ aƻǘƛƻƴ ǘƻ 5ƛǎƳƛǎǎ ŦƻǊ [ŀŎƪ 
of Jurisdiction. Order Granting Motions to Dismiss (March 23, 2017).  
 
Key Holding: Comprehensive Plan 
 

¶ Aho Construction I, Inc. v. City of Moxee, Case No. 17-1-0002 
tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ aƻȄŜŜ /ƛǘȅ /ƻǳƴŎƛƭΩǎ ƻǊŀƭ ŘŜŎƛǎƛƻƴ ŀŘƻǇǘƛƴƎ ǘƘŜ άIŜŀǊƛƴƎ 9ȄŀƳƛƴŜǊΩǎ 
Decision on SEPA Appeal and Recommendations on Rezone and Preliminary Plat Review, alleging 
that the oral decision was a de facto plan amendment. The Board concluded there was no 
evidence in the record that the City of Moxee enacted an ordinance amending the 
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ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ƻǊ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎΣ ŀƴŘ ǘƘŜ /ƛǘȅ /ƻǳƴŎƛƭΩǎ ƻǊŀƭ ǾƻǘŜ ŘƛŘ ƴƻǘ ǊŜǉǳƛǊŜ 
the City to take an action that would be inconsistent with the Comprehensive Plan. The case was 
dismissed for lack of jurisdiction.  
 
Key Holding: De facto Amendment  
 

¶ Concerned Friends of Ferry County and Futurewise v. State of Washington, Department of 
Commerce and Ferry County, Case No. 17-1-0003  
tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ CŜǊǊȅ /ƻǳƴǘȅΩǎ ŘŜǎƛƎƴŀǘƛƻƴ ƻŦ ŀƎǊƛŎǳƭǘǳǊŀƭ ƭŀƴŘǎ ƻŦ ƭƻƴƎ-term commercial 
significance and alleged the County failed to properly zone and conserve these agricultural lands. 
Lƴ нлмпΣ CŜǊǊȅ /ƻǳƴǘȅ ōŜŎŀƳŜ ŀ άǇŀǊǘƛŀƭ ǇƭŀƴƴƛƴƎέ ŎƻǳƴǘȅΣ ǎǘƛƭƭ ǊŜǉǳƛǊŜŘ ǘƻ Ǉƭŀƴ ŦƻǊΣ ŘŜǎƛƎƴŀǘŜΣ 
and protect natural resource lands, rural areas, and critical areas but no longer obligated to 
ŎƻƴŘǳŎǘ ǘƘŜ Ŧǳƭƭ ǊŀƴƎŜ ƻŦ Da! ŎƻƳǇǊŜƘŜƴǎƛǾŜ ǇƭŀƴƴƛƴƎ ǊŜǉǳƛǊŜƳŜƴǘǎΦ CŜǊǊȅ /ƻǳƴǘȅΩǎ ǊŜƳƻǾŀƭ 
from full ǇƭŀƴƴƛƴƎ ŎƘŀƴƎŜŘ ǘƘŜ DaI.Ωǎ ŀōƛƭƛǘȅ ǘƻ ƘŜŀǊ ŀƴŘ ŘŜŎƛŘŜ ŀǇǇŜŀƭǎ ƻŦ CŜǊǊȅ /ƻǳƴǘȅΩǎ 
legislative actions.  The Board held that it lacked jurisdiction to hear and decide such appeals. 
However, in 2014 the State Legislature created a new process for partial planning counties to 
ŀǇǇƭȅ ŦƻǊ ŀ ά5ŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ /ƻƳǇƭƛŀƴŎŜέ ŦǊƻƳ ǘƘŜ ²ŀǎƘƛƴƎǘƻƴ 5ŜǇŀǊǘƳŜƴǘ ƻŦ /ƻƳƳŜǊŎŜΦ ¢ƘŜ 
Board concluded it had subject matter jurisdiction to hear and decide appeals of a 
ά5ŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ /ƻƳǇƭƛŀƴŎŜ ς CŜǊǊȅ /ƻǳƴǘȅέ ƛǎǎǳŜŘ ōȅ ǘƘŜ 5ŜǇŀǊǘƳent of Commerce. Order 
Denying Motion to Dismiss (July 10, 2017). 
 

¶ Daniel Richey & Concerned Citizens Merle Johnson, Patsy Squire, Michelle Marcum and Peggy 
Panisko v. City of West Richland, Case No. 17-1-0004 
Challenge to Comprehensive Plan, Ordinance No. 14-17, regarding public participation.  

 

¶ Central Washington Growers Association, et al. v. Chelan County, Case No. 17-1-0005 
Petitioner challenged the adoption of Resolution 2017-75 which modified resolution 2016-14 in 
part related to cannabis production and processing.  

¶ Laurie Ness and Patrick Paulson v. City of Richland, Case No. 17-1-0006 
Petitioners challenged the City of RiŎƘƭŀƴŘΩǎ hǊŘƛƴŀƴŎŜ bƻΦ пл-мт ǿƘƛŎƘ ǳǇŘŀǘŜŘ ǘƘŜ /ƛǘȅΩǎ 
Critical Area Ordinance.  
 

2018 Cases 
¶ Buchanan Farms and Randy Buchanan v. Walla Walla County, Case No. 18-1-0001 

The Petitioners challenged an Ordinance which exchanged two parcels of equal size between the 
Attalia UGA Industrial area and the adjacent Agricultural Lands of Long Term Commercial 
Significance.  J.R. Simplot Co. intervened as it proposed to build a processing facility on a ALLTCS 
designated parcel, but applied to offset the loss of farmland by designating another parcel as 
![[¢/{Φ tŜǘƛǘƛƻƴŜǊ ŀǊƎǳŜŘ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ŦƻǊ ǘƘŜ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ŎƘŀƴƎŜ ŘƛŘ άƴƻǘ ƳŜŜǘ ǘƘŜ 
test for de-designating farmland set forth by appellate courts in Lewis County v. Hearings Board, 
157 Wn.2d 488 (2006) or Clark County v. W. Wash. Growth Mgmt. Hearings Bd., 161 Wn. App. 
204 (2011). The Board found that Petitioners failed to meet their burden of proof to establish a 
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GMA violation, taking into account the unique facts of the case. Final Decision and Order (July 2, 
2018). 
 
Key Holding: De-Designation of Agricultural Lands 
 

¶ Golden Gate Ventures, LC v. City of Chelan, Case No. 18-1-0002 
Petitioner challenged the City of Chelan Ordinance No. 2017-1533, adopting the 2017 update to the 
comprehensive plan, comprehensive land use & zoning may, and revising several provisions of the Chelan 
Municipal Code. 

¶ Futurewise v. Spokane County, Case No. 18-1-0003 
Petitioner challenged the Spokane County's Resolution No. 18-0121 which amended the County's 
zoning regulations to allow urban serving schools outside of UGA's and the extension of public 
facilities and utilities beyond UGA's. This matter is on settlement extension. 
 

¶ Futurewise v. Benton County, Case No. 18-1-0004 
Petitioner challenged Benton County Resolution 2018-137 and Ordinance 600. This matter is on 
settlement extension.  
 

¶ Anthony Harmon and Barbara Harmon v. Stevens County, Case No. 18-1-0005 
Petitioner challenged the Notice of Decision dated February 27, 2018, from Board of County 
Commissioners of Stevens County regarding LUTA 2017-01 amendment proposal for Accessory 
Dwelling Units. 
 

¶ Alex Kwon, Edgemont Group, LLC., Lee Duncan, and Manna Production, LLC. v. Chelan County, 
Case No. 18-1-0006 
Petitioner challenged the amendment of County code (Resolution 2018-30), adopted on April 10, 
2018, and published on April 13, 2018. 

 

¶ Futurewise v. Spokane County, Case No. 18-1-0007 
Petitioner challenged Spokane County's Resolution No. 18-0321 which adopted the periodic 
update to the Critical Areas Ordinance. This matter is on settlement extension. 
 

¶ Marcus Fullard-LEO v. City of Kennewick, Case No. 18-1-0008 
Petitioner challenged the denied application for a Comprehensive Plan Amendment CPA 18-09 
and rejected Ordinance No. 5779. 
 

2019 Cases 
¶ Yakima Greenway Foundation v. City of Yakima, Case No. 19-1-0001 

Petitioner challenged Ordinance No. 2018-053. This matter is on settlement extension.  
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¶ Futurewise, Five Mile Prairie Neighborhood Association, and Debra J. Rauen v. Spokane 
County, Case No. 19-1-0002 
Petitioner challenged Resolution No. 2018-0831 which adopted the comprehensive plan map 
amendment and concurrent zone classification proposed in File No. 16-CPA-04 along with other 
comprehensive plan amendments and rezones. 

 

Region 1: Eastern Washington Digest of Decisions by Key Holdings 

Agricultural Accessory Uses 
¶ Roger D. Whitten, Chris Schettle, and Derrick Hansen v. Spokane County, Case No. 14-1-0006c: 

[To meet the burden of proof to establish a violation of RCW 36.70A.177(2) and (3), the petitioner 
must show the proposed] "accessory uses" fail to satisfy the following elements: 
(1) "support, promote, or sustain agricultural operations and production;" 
(2) "are located, designed, and operated so as to not interfere with . . . overall agricultural use of 
the property and neighboring properties;" 
(3) "consistent with the size, scale, and intensity of the existing agricultural use;" 
(4) "shall not be located outside the general area already developed for buildings and residential 
ǳǎŜǎΤέ 
(5) "shall not otherwise convert more than one acre of agricultural land to nonagricultural uses." 
Final Decision and Order (January 7, 2015) at 7. 
. . . rather than allowing for permanent changes in the use of land in the Small Tract Agriculture 
area, the allowed action is temporary, may only continue for a period of up to six months, may 
not involve the erection of a substantial structure, and is revocable. Final Decision and Order 
(January 7, 2015) at 12. 
 

Agricultural Lands 
¶ Concerned Friends of Ferry County, et al. v. Ferry County, Case No. 01-1-0019: CŜǊǊȅ /ƻǳƴǘȅΩǎ 

designation criteria for Agricultural Lands of Long-Term Commercial Significance do not comply 
with the requirements in RCW 36.70A.170 and RCW 36.70A.030 because the criteria do not refer 
to and do not consider statutory Factor 1 (not already characterized by urban growth) or Factor 
2 (primarily devoted to commercial production of 13 enumerated agricultural products). Eighth 
Compliance Order (December 16, 2011) at 16. 

 

Airports 
¶ Spokane County, City of Spokane, and Spokane Airport Board v. City of Airway Heights, Case 

No. 13-1-0007: To ensure that lands near military installations are protected from incompatible 
development, amendments to comprehensive plans and development regulations should not 
allow development that is incompatible with the military installation's ability to carry out its 
mission requirements or to undertake new missions. Final Decision and Order (June 6, 2014) at 7 
and 17. 
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By focusing on noise contours determined at the time of project application, the Ordinances fail 
to make allowances for future mission changes or the use of different aircraft at FAFB. Final 
Decision and Order (June 6, 2014) at 13. 
 
In particular, significant weight should be given to the comments about noise and aircraft safety 
hazards which were submitted by Fairchild Air Force Base, Spokane International Airport, and the 
Federal Aviation Administration [as well as 2008 findings of the Spokane County Hearing 
Examiner, as upheld by the Court of Appeals]. Final Decision and Order (June 6, 2014) at 17. 
RCW 36.70.547 requires that each county, city, or town where a general aviation airport is 
ƭƻŎŀǘŜŘ άǎƘŀƭƭΣ ǘƘǊƻǳƎƘ ƛǘǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎΣ ŘƛǎŎƻǳǊŀƎŜ ǘƘŜ 
ǎƛǘƛƴƎ ƻŦ ƛƴŎƻƳǇŀǘƛōƭŜ ǳǎŜǎ ŀŘƧŀŎŜƴǘ ǘƻ ǎǳŎƘ ƎŜƴŜǊŀƭ ŀǾƛŀǘƛƻƴ ŀƛǊǇƻǊǘΦέ Final Decision and Order 
(June 6, 2014) at 22. 
 

Innovative Zoning 
¶ Leon S. Savaria v. Yakima County, Case No. 11-1-0002: Board holding RCW 36.70A.177 uses the 
ǿƻǊŘ άƳŀȅΣέ ǘƘǳǎ ǿƘƛŎƘ ƛƴƴƻǾŀǘƛǾŜ ȊƻƴƛƴƎ ǘŜŎƘƴƛǉǳŜǎ ǘƻ ōŜ ǳǎŜŘ ƛǎ ǿƛǘƘƛƴ ǘƘŜ /ƻǳƴǘȅΩǎ 
discretion. Order Granting Motion to Dismiss (May 4, 2011) at 3. 

 

Amendment 
¶ Futurewise v. Douglas County, Case No. 10-1-0004Υ ! άCŀƛƭǳǊŜ ǘƻ wŜǾƛǎŜέ ŎƘŀƭƭŜƴƎŜ όмύ Ƴǳǎǘ ōŜ 
ŦƛƭŜŘ ǿƛǘƘƛƴ сл Řŀȅǎ ŀŦǘŜǊ ǇǳōƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ ŎƻǳƴǘȅΩǎ ǎŜǾŜƴ ȅŜŀǊ ǳǇŘŀǘŜ ŀƴŘ όнύ Ƴǳǎǘ ŎƻƴŎŜǊƴ 
aspects of a comprehensive plan that are directly affected by new or recently amended GMA 
provisions. Petitioner, as the party with the burden of proof, must show that both of these 
elements are satisfied in order to proceed to the merits of a Failure to Revise challenge. Final 
Decision and Order (August 31, 2010) at 7. 
 

Burden of Proof 
¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0011: 

[Issues not stated in the petition may not be raised for the first time in the opening brief] Final 
Decision and Order (April 4, 2011) at 16. 
 

Capital Facilities 
¶ Michael Fenske, et al. v. Spokane County, Case No. 10-1-0010: ώ¢ƘŜ .ƻŀǊŘΩǎ ǊǳƭƛƴƎ ǘƘŀǘ ŎŀǇƛǘŀƭ 

facilities planning must be completed at map amendment stage was reversed by the Court of 
!ǇǇŜŀƭǎ ōŀǎŜŘ ƻƴ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƴŎǳǊǊŜƴŎȅ ƻǊŘƛƴŀƴŎŜΦϐ Final Decision and Order (September 3, 
2010). 
 

¶ Neighborhood Alliance of Spokane County v. Spokane County, Case No. 14-1-0002: This Board 
Ƙŀǎ ƘŜƭŘ ǘƘŀǘ άώŀϐƭƭ ŦŀŎƛƭƛǘƛŜǎ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ώŎŀǇƛǘŀƭ ŦŀŎƛƭƛǘƛŜǎ ŜƭŜƳŜƴǘϐ /C9 Ƴǳǎǘ ƘŀǾŜ ŀ ƳƛƴƛƳǳƳ 
ǎǘŀƴŘŀǊŘ ό[h{ύ ŎƭŜŀǊƭȅ ƭŀōŜƭŜŘ ŀǎ ǎǳŎƘ όƛΦŜΦΣ ƴƻǘ άƎǳƛŘŜƭƛƴŜǎέ ƻǊ άŎǊƛǘŜǊƛŀέύΦ Φ Φ Φέ ¢ƘŜ .ƻŀǊŘ Ƙŀǎ ŀƭǎƻ 
held that establishing an LOS is an objective way to measure the adequacy of a facility or service, 
but the GMA does not dictate what is inadequate; the setting of an LOS standard is a policy 
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decision left to the discretion of local elected officials. Final Decision and Order (September 23, 
2014) at 7. 
 
[In addressing LOS for both police and parks, the Board stated the adopted LOS do] not establish 
a minimum capacity, i. e., how many officers are required to adequately serve and protect the 
ŎƛǘƛȊŜƴǎ ƻŦ {ǇƻƪŀƴŜ /ƻǳƴǘȅΚ ώ¢ƘŜȅ ŀƭǎƻ Řƻϐ ƴƻǘ ǊŜǉǳƛǊŜ ǘƘŀǘ ŎŀǇŀŎƛǘȅ άƳǳǎǘ ōŜ ǇǊƻǾƛŘŜŘ ǇŜǊ ǳƴƛǘ 
ƻŦ ŘŜƳŀƴŘ ƻǊ ŀǇǇǊƻǇǊƛŀǘŜ ƳŜŀǎǳǊŜ ƻŦ ƴŜŜŘΦέ ¢ƘŜ ƴŜǿ [h{ ƛǎ ƴƻǘ ŜǉǳŀǘŜŘ ǘƻ ŀ unit of demand or 
measure of need. . . . Final Decision and Order (September 23, 2014) at 7-8. 
The GMA requires a reassessment of the land use element if the needed parks cannot be 
constructed, not a choice to not acquire the parks. Final Decision and Order (September 23, 2014) 
at 8. 
 
. . . ǘƘŜ ƴŜǿ [h{ ǎǘŀƴŘŀǊŘǎ Φ Φ Φ  Řƻ ƴƻǘ ƛƴŘƛŎŀǘŜ ǘƘŜȅ ŀǊŜ ŀ άōŀǎŜƭƛƴŜ ǎǘŀƴŘŀǊŘέ άōŜƭƻǿ ǿƘƛŎƘ ǘƘŜ 
ƧǳǊƛǎŘƛŎǘƛƻƴ ǿƛƭƭ ƴƻǘ ŀƭƭƻǿ ǎŜǊǾƛŎŜ ǘƻ ŦŀƭƭΦέ Lƴ ŦŀŎǘΣ ǘƘŜ [h{ ǎǘŀƴŘŀǊŘǎ ŀǊŜ ǎƻ ƎŜƴŜǊŀƭ ȅƻǳ Ŏŀƴƴƻǘ 
ascertain the baseline (citing WAC 365-196-415(5)(b)(iii)). Final Decision and Order (September 
23, 2014) at 9. 
 
More significantly, the new law enforcement and parks LOS standards are not compliant with the 
Da!Ωǎ Ǝƻŀƭǎ ŀƴŘ ǊŜǉǳƛǊŜƳŜƴǘs to show the capacities of existing Capital Facilities and the future 
needs and capacities of expanded or new Capital Facilities. Final Decision and Order (September 
23, 2014) at 10. 

 

Critical Areas 
¶ Concerned Friends of Ferry County, Case No. 97-1-0018, coordinated with Concerned Friends of 

Ferry County and David L. Robinson v. Ferry County, Case No. 06-1-0003: There was no 
substantial evidence in the record to support a County finding that Best Available Science was 
included in designating the following types of Fish and Wildlife Habitat Conservation Areas: (1) 
areas where Endangered, Threatened, and Sensitive Species have a Primary Association, and (2) 
Habitats and Species of Local Importance. On remand, Ferry County should provide a reasoned 
justification for departing from Best Available Science in designating Fish and Wildlife Habitat 
Conservation Areas. Compliance Order (December 1, 2011) at 16. 

 

Collateral Estoppel 
¶ Concerned Friends of Ferry County and David L. Robinson v. Ferry County, Case No. 11-1-0003: 

Collateral estoppel, or issue preclusion, requires (1) identical issues, (2) a final judgment on the 
merits, (3) the party against whom the plea is asserted must have been a party to or in privity 
with a party to the prior adjudication, and (4) application of the doctrine must not work an 
injustice on the party against whom the doctrine is to be applied. For collateral estoppel to apply, 
the issue to be precluded must have been actually litigated and necessarily determined in a prior 
case. Petitioners cannot present any legal briefing or arguments at the Hearing on the Merits on 
issues that were previously litigated and determined in prior case. Order on Motion for Summary 
Judgment (December 23, 2011) at 8. 
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Compliance 
¶ Hazen, et al. v. Yakima County, Coordinated Case Nos. 08-1-0008c and 09-1-0014: [T]he 
ŎƻƳǇƭƛŀƴŎŜ ŘŀǘŜ ŜǎǘŀōƭƛǎƘŜŘ ƛƴ ǘƘŜ .ƻŀǊŘΩǎ C5h ƛǎ ǘƘŜ deadline by which the legislative action is 
to be taken. That is, an ordinance putting in place remedial policies or regulations must be 
formally adopted by the County by this deadline. Compliance is not achieved by taking steps; 
compliance is determined only after the jurisdiction has taken action through its governing body 
by adopting ordinances or resolutions which implement the GMA. Coordinated Compliance 
Order/Issuance of Stay (April 27, 2011) at 6. 
 

¶ Hazen, et al. v. Yakima County, Case No. 08-1-0008c: ώtŜǘƛǘƛƻƴŜǊΩǎ ŀǊƎǳƳŜƴǘǎ ŀǊŜ ōŜȅƻƴŘ ǘƘŜ 
scope of the issue statements in the PFR] Accordingly, the Board cannot consider those specific 
arguments since to do so would be to issue an advisory opinion on issues not presented to the 
Board in the Statement of Issues, contrary to RCW 36.70A.290(1). Petitioner must file a new PFR 
to challenge new issues falling outside the scope of the original PFR. Partial Compliance Order 
(May 20, 2011) at 6. 
 

Comprehensive Plan 
¶ Morningside Investments, LLC v. City of Spokane, Case No. 17-1-0001: The Growth Management 

Hearings Board lacks authority to grant relief as to discretionary decisions denying 
comprehensive plan amendment applications. Order Granting Motions to Dismiss (March 23, 
2017) at 4.  
 

Concurrency 
¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0013: RCW 

36.70A.070(6)(b) requires that local jurisdictions must adopt and enforce ordinances which 
prohibit development approval if the development causes the level of service on a locally owned 
transportation facility to decline below the standards adopted in the transportation element of 
ǘƘŜ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ Χ ώ¢ϐƘŜ /ƻǳƴǘȅ ǿŀǎ ǳƴŀōƭŜ ǘƻ cite any provisions that would prohibit 
development approval, aside from subdivision approval, if the development causes the level of 
ǎŜǊǾƛŎŜ ǘƻ ŘŜŎƭƛƴŜ ōŜƭƻǿ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŘƻǇǘŜŘ ǎǘŀƴŘŀǊŘǎΦ  Lƴ ǘƘŜ ŀōǎŜƴŎŜ ƻŦ ǎǳŎƘ ŦǳƴŘŀƳŜƴǘŀƭ 
provisions, it cannot be said the County has adopted a transportation concurrency ordinance. 
Final Decision and Order (June 6, 2011) at 7-8. 
 
Adopted LOS standards alone do not satisfy the requirement in RCW 36.70A.070(6)(b) 
[transportation concurrency]. Final Decision and Order (June 6, 2011) at 8. 
 

Critical Aquifer Recharge Areas (CARAs) 
¶ Hazen, et al. v. Yakima County, Coordinated Case Nos. 08-1-0008c and 09-1-0014: WAC 365-

190-080(4) states that counties and cities should designate critical areas by using maps and 
performance standards, and counties and cities should clearly state that maps showing known 
ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ŀǊŜ ƻƴƭȅ ŦƻǊ ƛƴŦƻǊƳŀǘƛƻƴ ƻǊ ƛƭƭǳǎǘǊŀǘƛǾŜ ǇǳǊǇƻǎŜǎ Χ ώŘǳǊƛƴƎ ƛǘǎ ŎƻƳǇƭƛŀƴŎŜ ŜŦŦƻǊǘǎΣ 
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¸ŀƪƛƳŀ /ƻǳƴǘȅΩǎ /!w! ƳŀǇΣ ǿƘƛŎƘ ǿŀǎ ōŀǎŜŘ ƻƴ ƻƭŘŜǊΣ ǎǳǇŜǊǎŜŘŜŘ ǎŎƛŜƴŎŜΣ ǿŀǎ ƴƻǘ ǊŜǾƛŜǿŜŘ ƻǊ 
revised to reŦƭŜŎǘ ǳǇŘŀǘŜŘ ōŜǎǘ ŀǾŀƛƭŀōƭŜ ǎŎƛŜƴŎŜΣ ǘƘǳǎϐ Χ²ƛǘƘƻǳǘ ŀ ƳŀǇǇƛƴƎ ǳǇŘŀǘŜ ǘƻ ƛƴŎƭǳŘŜ 
Best Available Science, the pre-existing CARA designation map does not comply with the GMA. 
Coordinated Compliance Order/Issuance of Stay (April 27, 2011) at 10. 
 

¶ Citizens for Good Governance v. Walla Walla County, Case No. 09-1-0013: The Board remanded 
to the County to achieve compliance on three issues: (1) Include the Best Available Science 
regarding horizontal permeability underlying the airport; and determine whether or not the 
aquifer contamination risk at the airport satisfies tƘŜ Da!Ωǎ ǎǘŀƴŘŀǊŘ ƻŦ ōŜƛƴƎ ŀ ǾǳƭƴŜǊŀōƭŜ 
aquifer -- as indicated by the combined effect of land uses and hydrogeologic conditions that 
contribute directly or indirectly to or facilitate contamination of groundwater; (2) Determine 
whether or not the Shallow Gravel Aquifer is vulnerable to contamination conveyed through Zone 
2 recharge areas; and if vulnerability is found, classify/designate Zone 2 recharge areas according 
to whether or not the Shallow Gravel Aquifer is vulnerable to contamination from identified Zone 
2 recharge areas; (3) Either amend its regulations as to aquifer contamination threats from pre-
existing non-conforming uses to reflect the inclusion of Best Available Science, or provide a 
reasoned justification for departing from the Best Available Science as to aquifer contamination 
threats from pre-existing non-conforming uses within CARAs. Compliance Order (April 5, 2012) at 
27.  
 
The Board found and concluded that Walla Walla County had included the Best Available Science 
in designating and protecting Critical Aquifer Recharge Areas and had achieved compliance with 
ǘƘŜ DǊƻǿǘƘ aŀƴŀƎŜƳŜƴǘ !Ŏǘ ŀǎ ǘƻ ǘƘŜ Da!Ωǎ ǊŜǉǳƛǊŜƳŜƴǘǎ ǘƻ ŘŜǎƛƎƴŀǘŜ ŀƴŘ ǇǊƻǘŜŎǘ ŎǊƛǘƛŎŀƭ 
areas. Order Finding Compliance [Re: Critical Aquifer Recharge Areas] (June 3, 2013). 
 

Definitions 
¶ Leon S. Savaria v. Yakima County, Case No. 11-1-0002: RCW 36.70A.030 provides statutory 

definitions of various terms used in the GMA and as such, does not prescribe GMA requirements. 
Thus, an alleged violation of RCW 36.70A.030 cannot by itself constitute GMA non-compliance, 
without coupling the definition with another section of the GMA containing a requirement. Order 
Granting Motion to Dismiss (May 4, 2011) at 2. 
 

De-Designation of Agricultural Lands 
¶ Futurewise v. Benton County, Case No. 14-1-0003: ¢ƘŜ .ƻŀǊŘ ŎƻƴǎƛŘŜǊǎ ǘƘŜ /ƻǳƴǘȅΩǎ ŘŜ-

designation of agricultural lands for this small section of land, in isolation from a much larger 
county or area-wide study to be inappropriate and, by de-designating lands that qualify as 
agricultural lands of long term commercial significance, the County violated WAC 365-190-050 
and GMA sections RCW 36.70A.030, .050, and .170, Final Decision and Order (October 15, 2014) 
at 35. 
 
In the present case, which also appears speculative, the Board finds Petitioners have met their 
burden of demonstrating the Kennewick UGA expansion land continues to meet the criteria for 
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agricultural designation, and the desired economic opportunity does not trump GMA resource 
conservation criteria. Final Decision and Order (October 15, 2014) at 35. 
 

¶ Buchanan Farms and Randy Buchanan v. Walla Walla County, Case No. 18-1-0001: In the Lewis 
County case, our Supreme Court established a three prong test for designation of agricultural 
lands. [W]e hold that agricultural land is land: (a) not already characterized by urban growth (b) 
that is primarily devoted to the commercial production of agricultural products enumerated in 
RCW 36.70A.030(2), including land in areas used or capable of being used for production based 
on land characteristics, and (c) that has long term commercial significance for agricultural 
production, as indicated by soil, growing capacity, productivity, and whether it is near population 
areas or vulnerable to more intense uses. We further hold that counties may consider the 
development related factors enumerated in WAC 365-190-050(1) in determining which lands 
have long-term commercial significance.  

 
[Citing Lewis County v. Hearings Bd., 157 Wn.2d 488, 503 (2006)] The GMA does not dictate how 
much weight to assign each factor in determining which lands have long-term commercial 
significance because the fundamental tenant of the GMA is local control and flexibility to adapt 
the decision making process to the local needs. Final Decision and Order (July 2, 2018) at 15. 
 

De Facto Amendment 
¶ Aho Construction I, Inc. v. City of Moxee, Case No. 17-1-0002: A City legislative action that does 

not explicitly amend the comprehensive plan is considered a de facto amendment if it has the 
actual effect of amending the plan by requiring the city to act in a manner inconsistent with the 
comprehensive plan. Order Granting Motion to Dismiss (May 25, 2017) at 4.  
 

Essential Public Facilities (EPFs) 
¶ Spokane County, City of Spokane, and Spokane Airport Board v. City of Airway Heights, Case 

No. 13-1-0007: RCW 36.70A.200(5) prohibits the adoption of plans or development regulations 
ǘƘŀǘ άǇǊŜŎƭǳŘŜ ǘƘŜ ǎƛǘƛƴƎ ƻŦ ŜǎǎŜƴǘƛŀƭ ǇǳōƭƛŎ ŦŀŎƛƭƛǘƛŜǎΣέ ƛƴŎƭǳŘƛƴƎΣ ōȅ ƛƳǇƭƛŎŀǘƛƻƴΣ ǘƘŜƛǊ ƻǇŜǊŀǘƛƻƴǎ 
or expansion. Here Airway Heights amended its development regulations to allow residential 
uses conditionally in the commercially-zoned area despite directions from SIA (Spokane 
International Airport) and WSDOT that residential development in the area would jeopardize 
{L!Ψǎ ǇƭŀƴƴŜŘ ǇŀǊŀƭƭŜƭ ǊǳƴǿŀȅΦ Final Decision and Order (June 6, 2014) at 26. 
 

Equitable Doctrines 
ω Futurewise v. Spokane County, Case No. 10-1-0006: [County sought dismissal based on a 

Superior Court holding in another case, asserting the Board was barred from hearing the matter.] 
The GMA does not expressly authorize this Board to make legal rulings regarding res 
judicata/collateral estoppel effects allegedly emanating from a superior court decision in a 
ŘƛŦŦŜǊŜƴǘΣ ǳƴǊŜƭŀǘŜŘ ŎŀǎŜ Χ {ǇƻƪŀƴŜ /ƻǳƴǘȅ ŎƛǘŜǎ ƴƻ ƭŜƎŀƭ ŀǳǘƘƻǊƛǘȅ ǘƘŀǘ ǊŜǎ ƧǳŘƛŎŀǘŀκŎƻƭƭŀǘŜǊŀƭ 
estoppel can be asserted against a tribunal as opposed to being asserted against a litigant. And 
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there is nothing in the Growth Management Act to support this novel theory advanced by the 
County. Order on Motion to Dismiss (July 6, 2010) at 2-3. 

 

¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0011: 
[The Board addresses and applies Collateral Estoppel and Res Judicata but determines neither 
bars the matter] Final Decision and Order (April 4, 2011) at 8-11. 

 

Evidence (Supplemental Evidence and Exhibits) 
¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0011: 
Lǘ ƛǎ ŀ ǇŀǊǘȅΩǎ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǎǳōƳƛǘ ŦƻǊ ǘƘŜ .ƻŀǊŘΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ǘƘƻǎŜ ǇƻǊǘƛƻƴǎ ƻŦ ǘƘŜ wŜŎƻǊŘ 
upon which it intends to rely. [WAC 242-03-520] A physical copy of an exhibit is always required 
to be submitted except in extraordinary circumstances and, then, only upon approval by the 
Presiding Officer. [Provision of CD is not sufficient.] Final Decision and Order (April 4, 2011) at 6. 
 

¶ John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Department of 
Ecology, Case No. 10-1-0012: ώbƻǘƛƴƎ ǘƘŀǘ ǊŜǾƛŜǿ ƛǎ ƭƛƳƛǘŜŘ ǘƻ ǘƘŜ ƧǳǊƛǎŘƛŎǘƛƻƴΩǎ ǊŜŎƻǊŘ ŀƴŘ ǘƘŀǘ 
supplementation is allowed only in limited situations, the Board stated] In examining proposed 
supplemental evidence, we look to both the relevance of the proposed evidence and its 
reliability. The party offering the evidence must be able to show that the evidence will help 
illuminate the issues before the board. Second, the evidence must be of a nature that the board 
can rely on to be objective and trustworthy. Even if relevant to an issue before the board, 
evidence may not be admitted if it is mere opinion or argument. As a general proposition the 
Board rejects proffered supplemental evidence compiled after the decision of the local 
government has been made. Order on Motion to Supplement (December 30, 2010) at 2. 

 

External Consistency 
¶ Concerned Friends of Ferry County, et al. v. Ferry County, Case No. 01-1-0019: In order to satisfy 

their burden of proof to show an inconsistency violation under RCW 36.70A.130(1)(d), Petitioner 
must show that specific language in a Development Regulation is incompatible with or will thwart 
specific language in Comprehensive Plan Policy. Order Finding Compliance (February 14, 2014). 
 

¶ Central Washington Growers Association, et al. v. Chelan County, Case No. 16-1-0002: In GMA 
ǇŀǊƭŀƴŎŜΣ άŎƻƴǎƛǎǘŜƴŎȅέ ƳŜŀƴǎ ǘƘŀǘ ƴƻ ŦŜŀǘǳǊŜ ƻŦ ŀ Ǉƭŀƴ ƻǊ ǊŜƎǳlation is incompatible with any 
other feature of a plan or regulation. Consistency is indicative of a capacity for orderly integration 
or operation with other elements in a system. Consistency means that provisions are compatible, 
that one plan provision or regulation does not preclude achievement of any other plan provision. 
Guidance on the GMA consistency requirement is set out in WAC 365-196-210(8) and WAC 365-
196-500(1). Final Decision and Order (May 19, 2017) at 5. 
 

Failure to Act 
¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0013: 
ώtŜǘƛǘƛƻƴŜǊǎ ŀǎǎŜǊǘŜŘ ŀ άCŀƛƭǳǊŜ ǘƻ !Ŏǘέ ŎƭŀƛƳ ŀǎ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ ¢ǊŀƴǎǇƻǊǘŀǘƛƻƴ /ƻƴŎǳǊǊŜƴŎȅ 
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wŜƎǳƭŀǘƛƻƴǎΦϐ ¢ƘŜ Da! ŜǎǘŀōƭƛǎƘŜǎ ŀ ƳŀƴŘŀǘƻǊȅ Řǳǘȅ ǘƻ άŀŘƻǇǘ ŀƴŘ ŜƴŦƻǊŎŜέ ŀ ǘǊŀƴǎǇƻǊǘŀǘƛƻƴ 
concurrency ordinance; therefore, based on the language of RCW 36.70A.040(4), Kittitas County 
had until December 27, 1994 to adopt a comprehensive plan and development regulations, 
ƛƴŎƭǳŘƛƴƎ ǘƘƻǎŜ ǊŜƭŀǘŜŘ ǘƻ ǘǊŀƴǎǇƻǊǘŀǘƛƻƴ ŎƻƴŎǳǊǊŜƴŎȅ Χ ¢ƘŜ .ƻŀǊŘ Ƙŀǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǳƴŘŜǊ w/² 
36.70A.290(a) to hear failure to act appeals to determine whether the County is in compliance 
with the GMA as it relates to the adoption of development regulations. Final Decision and Order 
(June 6, 2011) at 9. 
 

¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0014: 
ώtŜǘƛǘƛƻƴŜǊǎ ŀǎǎŜǊǘŜŘ ŀ άCŀƛƭǳǊŜ ǘƻ !ŎǘϦ ŎƭŀƛƳ ǎƛƴŎŜ ǘƘŜ /ƻǳƴǘȅ ŀƭƭŜƎŜŘƭȅ ŦŀƛƭŜŘ ǘƻ ǘŀƪŜ ŀŎǘƛƻƴ ǘƻ 
άwŜǾƛŜǿ ŀƴŘ wŜǾƛǎŜϦ ƛǘǎ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ƻǊŘƛƴŀƴce to include BAS by the deadline in RCW 
36.70A.130(4).] In light of the holding in Thurston County v. WWGMHB ǊŜƎŀǊŘƛƴƎ άwŜǾƛŜǿ ŀƴŘ 
wŜǾƛǎŜέ ǳǇŘŀǘŜ ŎƘŀƭƭŜƴƎŜǎΣ ŀ άCŀƛƭǳǊŜ ǘƻ !Ŏǘέ ŎƭŀƛƳ Ŏŀƴƴƻǘ ōŜ ƳŀŘŜ ǳƴŘŜǊ ǘƘŜ ǇŀǊǘƛŎǳƭŀǊ ŦŀŎǘǎ ŀƴŘ 
circumstances of this case. Final Decision and Order (June 3, 2011) at 7. 
 

Findings 
¶ Edward Coyne & West Richland Citizens for Smart Growth v. City of West Richland and Charles 

Grigg, Case No. 13-1-0005: This Board has previously recognized appellate court case law holding 
that meaningful appellate review requires entry of adequate and detailed findings of fact and 
conclusions of law. Final Decision and Order (March 5, 2014) at 11. 
 

Fish and Wildlife Habitat Conservation Areas 
¶ Concerned Friends of Ferry County v. Ferry County, Case No. 97-1-0018c: [In addressing bull trout 

critical habitat, the Board stated: [T]he absence of federally-designated critical habitat is not a 
determinative facǘ ŦƻǊ ǇǳǊǇƻǎŜǎ ƻŦ ŀ ŎƻǳƴǘȅΩǎ Da! ŘŜǎƛƎƴŀǘƛƻƴ ƻŦ ŀǊŜŀǎ ǿƘŜǊŜ 9¢{ ǎǇŜŎƛŜǎ ƘŀǾŜ 
ŀ άǇǊƛƳŀǊȅ ŀǎǎƻŎƛŀǘƛƻƴΦέ Order Finding Continuing Noncompliance [Fish and Wildlife Habitat 
Conservation Areas] (January 23, 2013) at 11. 
 

¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0007: 
[The] Yakima County map, together with the various performance standards, definitions, and 
ǇƻƭƛŎȅ ǎǘŀǘŜƳŜƴǘǎ ƛƴ ¸ŀƪƛƳŀ /ƻǳƴǘȅ /ƻŘŜ /ƘŀǇǘŜǊ мс/ΦлсΣ ŎƻƴǎǘƛǘǳǘŜǎ ¸ŀƪƛƳŀ /ƻǳƴǘȅΩǎ 
designation of fish and wildlife habitat conservation areas for aquatic species located outside of 
SMA jurisdiction, as contemplated by the GMA and reflecting a consideration of the applicable 
Department of Commerce Guidelines. Petitioner offered no evidence that this multi-layered 
approach to habitat designation fails to satisfy the requirement in RCW 36.70A.170(1). Final 
Decision and Order (August 17, 2010) at 9. 

 

Goals 
¶ Central Washington Growers Association, et al. v. Chelan County, Case No. 16-1-0002: 

Petitioners' allegations are not tied to substantive "requirements" of the GMA. Thus, the 
ƴŀǊǊƻǿ ƛǎǎǳŜ ǊŀƛǎŜŘ ƘŜǊŜ ƛǎ ǿƘŜǘƘŜǊ άǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴǎ ŀƴŘ 
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ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎέ ǿŀǎ ƎǳƛŘŜŘ ōȅ ǇƭŀƴƴƛƴƎ Ǝƻŀƭǎ р ŀƴŘ сΦ Final Decision and Order (May 
19, 2017) at 3. 

 

Innovative Techniques 
¶ Crowder, et al. v. Spokane County, Case No. 10-1-0008: [I]f a county chooses to allow Rural 

Cluster Development, the county must do so in a manner that is consistent with rural character 
and provides appropriate rural densities that are not characterized by urban growth. The rural 
cluster can create smaller individual lots than would normally be allowed in a Rural Area, but only 
ǎƻ ƭƻƴƎ ŀǎ ǘƘŜǊŜ ƛǎ ŀ ǎƛƎƴƛŦƛŎŀƴǘ ŀǊŜŀ ƻŦ ŎƻƳǇŜƴǎŀǘƛƴƎ ƻǇŜƴ ǎǇŀŎŜ ǘƘŀǘ ƛǎ άǇŜǊƳŀƴŜƴǘƭȅέ ǇǊƻǘŜŎǘŜŘ 
ƻǊ ǇǊƻǘŜŎǘŜŘ άƛƴ ǇŜǊǇŜǘǳƛǘȅέΧ ƛΦŜΦΣ ǘƘŜ ƻǇŜƴ ǎǇŀŎŜ ǇǊƻǘŜŎǘƛƻƴ Ƙŀǎ ƴƻ ŜȄǇƛǊŀǘƛƻƴ ŘŀǘŜ ώŀƴŘϐ Χ 
cannot be revoked so long as the area is governed by the Rural Element. Final Decision and Order 
(August 24, 2010) at 7-8. 
 

Internal Consistency 
¶ KCC, et al. v. Kittitas County, Case No. 11-1-0001: The GMA provides the Comprehensive Plan 
ό/tύ άǎƘŀƭƭ ōŜ ŀƴ ƛƴǘŜǊƴŀƭƭȅ ŎƻƴǎƛǎǘŜƴǘ ŘƻŎǳƳŜƴǘ ŀƴŘ ŀƭƭ ŜƭŜƳŜƴǘǎ ǎƘŀƭƭ ōŜ ŎƻƴǎƛǎǘŜƴǘ ǿith the 
ŦǳǘǳǊŜ ƭŀƴŘ ǳǎŜ ƳŀǇέΣ ǘƘŀǘ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ Ƴǳǎǘ ōŜ άŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ŀƴŘ ƛƳǇƭŜƳŜƴǘ 
the /tΣ ŀƴŘ ŀƴȅ άŀƳŜƴŘƳŜƴǘ ƻŦ ƻǊ ǊŜǾƛǎƛƻƴ ǘƻ 5wǎ ǎƘŀƭƭ ōŜ Ŏƻƴǎƛǎǘent with and implement the 
CP. The amendments were found to be inconsistent with the CP as they failed to satisfy the [CP] 
criteria for geographic expansion . . .did not satisfy the statutory LAMIRD criteria in RCW 
36.70A.070(5)(d), and because they created internal plan inconsistencies and inconsistent 
development regulations contrary to RCW 36.70A.130(1)(d). FDO (Partial) (July 12, 2011) at 16. 
 

¶ Edward Coyne & West Richland Citizens for Smart Growth v. City of West Richland and Charles 
Grigg, Case No. 13-1-0005: In order to satisfy their burden of proof to show an inconsistency 
with the Comprehensive Plan, Petitioners must point to specific language in the challenged 
Ordinance that is incompatible with or thwarts specific language in the existing Comprehensive 
Plan. The alleged lack of ordinance findings or the alleged impacts on the neighborhood do not 
constitute an inconsistency with the Comprehensive Plan. Under the GMA, using City funds to 
advance a project is not an inconsistency with the Comprehensive Plan because Petitioners have 
not pointed to any provision of the Comprehensive Plan incompatible with such a use of funds. 
Final Decision and Order (March 5, 2014) at 14. 

 

Invalidity 
¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0013: 

(Holding that by the very nature of a failure to act challenge there is no comprehensive plan or 
development regulation for the Board to invalidate). Final Decision and Order (June 6, 2011) at 9. 
 

¶ KCC, et al. v. Kittitas County, Case No. 11-1-0001: ¢ƘŜ .ƻŀǊŘ ŎƻƴŎƭǳŘŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ 
would substantially interfere with fulfillment of GMA Planning Goals 2 (Reduce Sprawl), 5 
(Economic Development), 10 (Environment), and 11 (Citizen participation and coordination) 
contained in RCW 36.70A.020. Moreover, there was compelling evidence in the record indicating 
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a high risk for project vesting in this case, which would render GMA and SEPA planning 
procedures as ineffectual and moot. The Board issued a Determination of Invalidity as to portions 
of the Ordinance. Corrected FDO (Partial) (June 13, 2011) at 12; FDO (Partial) (July 12, 2011) at 
17. 
 

¶ Concerned Friends of Ferry County, et al. v. Ferry County, Case No. 01-1-0019: ¢ƘŜ .ƻŀǊŘΩǎ 
invalidity authority is limited by statute to potential invalidation of comprehensive plans and 
development regulations. There is no statutory authority to apply invalidity directly to land. 
Accordingly, the Board declined to issue a determination of invalidity as to land. Eighth 
Compliance Order (December 16, 2011) at 18. 

 

Jurisdiction 
¶ KCC, et al v. Kittitas County, Case No. 11-1-0001: ώLƴ ŀŘŘǊŜǎǎƛƴƎ ŀ ŎƘŀƭƭŜƴƎŜ ǘƻ ǘƘŜ .ƻŀǊŘΩǎ {9t! 

jurisdiction] the Board found under Spokane County v. EWGMHB, 160 Wn. App. 274 (2011), the 
Court of Appeals considered the situation where a County acts concurrently to amend its CP and 
to rezone property. In Spokane County, ǘƘŜ ŎƻǳǊǘ ƘŜƭŘ ǎǳŎƘ ŀ ŎƻƴŎǳǊǊŜƴǘ ŀŎǘƛƻƴ ǿŀǎ ŀ άƭŜƎƛǎƭŀǘƛǾŜέ 
ŀŎǘƛƻƴ ŀǎ ŘƛǎǘƛƴŎǘ ŦǊƻƳ ŀ άǉǳŀǎƛ-ƧǳŘƛŎƛŀƭέ ŀŎǘƛƻƴΣ ŀƴŘ ǘƘŜ Board has exclusive subject matter 
ƧǳǊƛǎŘƛŎǘƛƻƴ ƻǾŜǊ άƭŜƎƛǎƭŀǘƛǾŜέ actions such as amending a CP. Applying Spokane County to the 
facts in the present case, the Board has subject matter jurisdiction since it was a legislative action 
to concurrently amend the Kittitas County CP land use map (Rural to Commercial) and to rezone 
property (Ag 20 to Commercial Highway). Corrected FDO (Partial) (June 13, 2011) at 5; FDO 
(Partial) (July 12, 2011) at 5. 
 

¶ Concerned Friends of Ferry County and David L. Robinson v. Ferry County, Case No. 11-1-0003: 
To invoke tƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƻ ǊŜǾƛŜǿ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ Da!Σ ŀ ǇŀǊǘȅ ǿƛǘƘ ǎǘŀƴŘƛƴƎ Ƴǳǎǘ 
ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ ǎǘŀǘǳǘŜΩǎ ǇǊƻŎŜŘǳǊŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎΥ όмύ ŦƛƭŜ ŀ ǇŜǘƛǘƛƻƴ ŦƻǊ ǊŜǾƛŜǿ ǿƛǘƘƛƴ сл Řŀȅǎ 
after publication; (2) allege noncompliance with requirements of the GMA; and (3) include a 
detailed statement of issues presented for resolution by the Board. Order on Motion for Summary 
Judgment (December 23, 2011) at 1-2. 
 
Rules adopted by the Board to regulate proceedings are not jurisdictional, and jurisdiction does 
not depend on rule compliance. 5ƛǎƳƛǎǎŀƭ ƻŦ ŀ ŎŀǎŜ ŦƻǊ ŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ .ƻŀǊŘΩǎ ǊǳƭŜǎ 
of procedure under WAC 242-03-720(2) would be warranted when that failure essentially 
renders the action frivolous under RCW 36.70A.290(3). Order on Motion for Summary Judgment 
(December 23, 2011) at 4. 
 

¶ Five Mile Prairie Neighborhood Association and Futurewise v. Spokane County, Case No. 12-1-
0002: LŦ tŜǘƛǘƛƻƴŜǊΩǎ ƛǎǎǳŜ ŎƘŀƭƭŜƴƎŜǎ ŀ ǊŜȊƻƴŜ ƴƻǘ ŀǳǘƘƻǊƛȊŜŘ ōȅ ŀƴ ŜȄƛǎǘƛƴƎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ 
ƻǊ ǎǳōŀǊŜŀ Ǉƭŀƴ όƛΦŜΦΣ bh¢ ŀ άtǊƻƧŜŎǘ tŜǊƳƛǘέύ ŀƴŘ ǘƘŜ ǊŜȊƻƴŜ Ŧŀƭls within the statutory definition 
ƻŦ ŀ άŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴέ όŜΦƎΦΣ ǘƘŜ ǊŜȊƻƴŜ ƛǎ ŀ άȊƻƴƛƴƎ ƻǊŘƛƴŀƴŎŜέύΣ ǘƘŜƴ ǘƘŜ DǊƻǿǘƘ 
Management Hearings Board has exclusive jurisdiction to decide whether the challenged rezone 
complies with the GMA. Final Decision and Order (August 23, 2012) at 7. 
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¶ Confederated Tribes and Bands of the Yakama Nation v. Klickitat County, Case No. 13-1-0008: 
[I]t is clear from the Moore case [143 Wn.2d 96] that the Growth Management Hearings Board 
lacks statutory authority to hear and decide [cases involving partial-planning counties]. Order of 
Dismissal (November 22, 2013) at 2. 

 

Limited Areas of More Intensive Rural Development (LAMIRDs) 
¶ Hazen, et al. v. Yakima County, Case No. 08-1-0008c: [Finding that a pre-1990 water and sewer 

system constituted part of the "built environment" for a LAMIRD as referenced in RCW 
36.70A.070(5)(d)(iv) and that the LOB followed the service boundary for these facilities.] Partial 
Compliance Order (May 20, 2011). 
 

¶ KCC, et al v. Kittitas County, Case No. 11-1-0001: ¢ƘŜ /ƻǳƴǘȅΩǎ ŜȄǇŀƴǎƛƻƴ hǊŘƛƴŀƴŎŜ ŎƻƴǘŀƛƴŜŘ 
no specific findings of fact or conclusions of law as to whether this Type III LAMIRD Expansion 
ǿŀǎ άƛǎƻƭŀǘŜŘΣέ ƻǊ άǎƳŀƭƭ ƛƴ ǎŎŀƭŜΣέ ƻǊ άŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǊǳǊŀƭ ŎƘŀǊŀŎǘŜǊέ ŀǎ ǎŜǘ ŦƻǊǘƘ ƛƴ w/² 
36.70A.070(5)(d)(iii). There was evidence in the record to support a finding/conclusion that 
Ordinance 2010-014 would not be isolated and would not be small scale. FDO (Partial) (July 12, 
2011) at 10. 

 

Notice 
¶ Joshua Corning and Building Northwest Washington v. Douglas County, Case No. 13-1-0001: 
¢ƘŜ .ƻŀǊŘ ōŜƭƛŜǾŜǎ ǘƘŀǘ ŀ Φ Φ Φ ƭŀǘŜ ŦƛƭƛƴƎ ƻŦ ŀƴ ŀƳŜƴŘƳŜƴǘ ƻŦ ǘƘŜ /ƻǳƴǘȅΩǎ ŘŜǾŜƭƻǇƳŜƴǘ 
regulations with the Department of Commerce reasonably corrects the violation of [RCW 
36.70A.106]. The notice requirement to Commerce, with its coordination with other state 
agencies, is the focus of this requirement, not a part of a broader public involvement process. 
Final Decision and Order (August 26, 2013) at 8. 
 

Petition for Review (PFR) 
¶ John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Department of 

Ecology, Case No. 10-1-0012: [WA State Department of Ecology was added as a respondent party 
via an Amended Petition for Review]. PFR amendments cannot be used to add new issues or 
enlarge the scope of review or satisfy a jurisdictional requirement once the 60 day appeal period 
has elapsed. But filing an amended petition is an appropriate way to add an additional party to 
the case so long as all jurisdictional requirements have been met within the 60 day appeal period. 
Order Denying Motion to Dismiss (December 8, 2010) at 11 (Board member Roehl dissenting). 
 

¶ Concerned Friends of Ferry County and David L. Robinson v. Ferry County, Case No. 11-1-0003: 
While it may always be possible to provide even greater detail in an issue statement, there must 
be a balance struck between specificity and conciseness. Issue statements must give reasonable 
notice of the scope of the review in a single sentence but cannot present actual legal arguments 
as that is done through much more detailed briefing and oral argument. Even if issue statements 
were lacking technical details, our Supreme Court has held that public policy favors the 
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adjudication of controversies on their merits rather than their dismissal on technical procedural 
grounds. Order on Motion for Summary Judgment (December 23, 2011) at 4. 

 

Population Projections 
¶ Neighborhood Alliance of Spokane County, et al. v. Spokane County, Case No. 13-1-0006c: The 

population projection is the key starting point for determining the amount of land that is needed 
and appropriate for future growth, not vice versa. The GMA requires the size of a UGA must be 
άōŀǎŜŘ ǳǇƻƴέ ǘƘŜ hCa нл-year urban population growth projection ŀƴŘ ŀ /ƻǳƴǘȅΩǎ ¦D! 
designation cannot exceed the amount of land necessary to accommodate the urban growth 
projected by OFM, plus a reasonable land market supply factor. Order Granting Dispositive 
Motion Re: Public Participation (November 26, 2013) at 7. 
 
A significant change in the population projection could have major ramifications for a whole host 
of planning functions, including planning for increased housing, commercial facilities, 
transportation, potable water, wastewater treatment, and other public infrastructure to serve 
the significantly increased population. Order Granting Dispositive Motion Re: Public Participation 
(November 26, 2013) at 12. 
 

Public Participation/Citizen Participation (Goal 11) 
¶ Edward Coyne & West Richland Citizens for Smart Growth v. City of West Richland and Charles 

Grigg, Case No. 13-1-0005: In order to satisfy their burden of proof to show noncompliance with 
ǘƘŜ Da!Ωǎ ǇǳōƭƛŎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ǊŜǉǳƛǊŜƳŜƴǘǎΣ tŜǘƛǘƛƻƴŜǊǎ ƘŀŘ ǘƻ ŀƭƭŜƎŜ ŀ ŦŀƛƭǳǊŜ ōȅ ǘƘŜ /ƛǘȅ ǘƻ 
adopt the public participation program and notice procedures called for by RCW 36.70A.035, 
36.70A.130, and 36.70A.140. Final Decision and Order (March 5, 2014) at 16. 
 

¶ Neighborhood Alliance of Spokane County, et al. v. Spokane County, Case No. 13-1-0006c: [The 
County did not comply with the public participation requirements of the GMA regarding its 
population growth target.] [R]ather than updating its projected population targets through a 
clear cut public update process, as it initially had done, the County changed its population 
projection and allocations for its UGA at the conclusion, that is, within challenged Resolution 
itself. Order Granting Dispositive Motion Re: Public Participation (November 26, 2013) at 9. 
 

Service 
¶ Michael Fenske, et al. v. Spokane County, Case No. 10-1-0010: [Although the County Auditor 

was not served as required by WAC 242-02-230, Petitioners substantially complied with the PFR 
service requirements.] Order Denying Motion to Dismiss (May 27, 2010); Order Denying Motion 
for Reconsideration (June 28, 2010). 
 

¶ John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Department of 
Ecology, Case No. 10-1-0012: [The City of Spokane and WA State Department of Ecology both 
sought dismissal because Petitioner failed not only to name but to serve the Department of 
Ecology within the statutory time period] [The GMA] is silent as to naming Ecology and serving 
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the PFR on Ecology [in a challenge to a shoreline master program]. Although Ecology has an 
integral and pervasive role as the final approval authority over all local master programs and 
amendments thereto across Washington State, and Ecology should appropriately be viewed as a 
necessary party to this case, the statutes [GMA and SMA] do not explicitly require naming Ecology 
and serving the PFR upon Ecology within the 60-day appeal period. Order Denying Motion to 
Dismiss (December 8, 2010) at 9 (Board member Roehl dissenting). 

 

Shorelines (Goal 14) 
¶ Spokane Riverkeeper, The Lands Council, and Trout Unlimited v. Spokane County and 

Washington State Department of Ecology, Case No. 13-1-0003c: Spokane County chose not to 
enlarge its Shoreline Master Program jurisdiction to include for buffers for GMA-designated 
Critical Areas that occur within shorelines of the state and chose not to include the entire one-
hundred-year-floodplain. Therefore, Critical Areas that occur within shorelines of the state, 
together with their required buffers, are regulated pursuant to GMA-adopted Critical Areas 
Ordinances. Final Decision and Order (December 23, 2013) at 13-14. 
 
9ŎƻƭƻƎȅΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ŀǇǇǊƻǾŜ {ǇƻƪŀƴŜ /ƻǳƴǘȅϥǎ {ƘƻǊŜƭƛƴŜ aŀǎǘŜǊ tǊƻƎǊŀƳ ¦ǇŘŀǘŜΣ ǿƛǘƘƻǳǘ 
requiring standards relating to vertical separation between on-site sewage drainfields and the 
groundwater table or equivalent design criteria or performance standards, in order to prevent 
water quality impacts that would result in a net loss of shoreline ecological functions, failed to 
comply with the policies of the Shoreline Management Act and the Shoreline Master Program 
Guidelines. Final Decision and Order (December 23, 2013) at 48-50. 
 

Shoreline Management Act 
¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0011: 

It is clear from both the statute [RCW 90.58.030(2)(d)] and the guidelines [WAC 173-22-040(3)] 
that inclusion of larger portions of the floodplain in the SMP is discretionary on the part of local 
government .... Further, Petitioner has not adduced evidence in support of its argument that the 
exclusion of large areas of flood plain from the SMP violates the "no net loss" standard. Without 
any legal authority requiring inclusion of larger areas of floodplain in the SMP, and in the absence 
of scientific evidence dictating such inclusion in the SMP, Petitioner cannot satisfy its burden of 
ǇǊƻƻŦΧΦ Final Decision and Order (April 4, 2011) at 14. 
 
The burden is on the Yakama Nation to demonstrate the newly adopted SMP provisions [for 
floodplain mining within the Yakima River basin as a conditional use] fail to adequately protect 
the shorelines. By merely referring to past impacts without coming forward with current scientific 
evidence to demonstrate inadequate shoreline protections, Petitioner cannot satisfy its burden 
of proof. Final Decision and Order (April 4, 2011) at 21-22. 
 
[In finding Yakima County failed to prepare a comprehensive Cumulative Impact Analysis that 
evaluated, considered, and addressed reasonably foreseeable impacts, the Board stated] WAC 
173-26-186(8) clearly contemplates that the SMP consider impacts from pasǘ ŀŎǘƛƻƴǎ Χ ώŀƴŘϐ 
WAC 173-26-мусόуύόŘύ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ŀƴŀƭȅǎƛǎ ƻŦ ŎǳƳǳƭŀǘƛǾŜ ƛƳǇŀŎǘǎ ǎƘƻǳƭŘ ŎƻƴǎƛŘŜǊ άŎǳǊǊŜƴǘ 
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ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŀŦŦŜŎǘƛƴƎ ǘƘŜ ǎƘƻǊŜƭƛƴŜǎέ ǘƻƎŜǘƘŜǊ ǿƛǘƘ άǊŜŀǎƻƴŀōƭȅ ŦƻǊŜǎŜŜŀōƭŜ ŦǳǘǳǊŜ 
ŘŜǾŜƭƻǇƳŜƴǘέ Χ ǘƘŜ ǘŜǊƳ άŎǳƳǳƭŀǘƛǾŜ ƛƳǇŀŎǘέ Ƙŀǎ ōŜŜƴ ŘŜŦƛƴŜŘ ƛƴ ŎŀǎŜ ƭŀǿ ŀǎ άǘƘŜ ƛƳǇŀŎǘ ƻƴ 
the environment which results from the incremental impact of the action when added to other 
ǇŀǎǘΣ ǇǊŜǎŜƴǘΣ ŀƴŘ ǊŜŀǎƻƴŀōƭȅ ŦƻǊŜǎŜŜŀōƭŜ ŦǳǘǳǊŜ ŀŎǘƛƻƴǎΦέ Final Decision and Order (April 4, 2011) 
at 22-24. 

 
[Petitioner alleged 100-Ŧƻƻǘ άƻƴŜ-size-fits-ŀƭƭέ ōǳŦŦŜǊǎ ǿŜǊŜ ƛƴŀŘŜǉǳŀǘŜ ǘƻ ǇǊƻǘŜŎǘ ǎƘƻǊŜƭƛƴŜǎΦ Lƴ 
response the Board, relying on WAC 173-26-201(3)(d) and 173-2-6-221(5) and science in the 
Record, found for Ecology and the County.] Final Decision and Order (April 4, 2011) at 27-31. 
 

¶ John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Department of 
Ecology, Case No. 10-1-0012: [Channel Migration Zones (CMZ) ς Petitioner asserted Ecology 
justified a 200 foot buffer solely on the presence of the CMZ and presented competing science.] 
The Department of Ecology made Findings of Fact that the proposed buffer is based on good 
ǎŎƛŜƴŎŜΣ ŀƴŘ άώŀϐ ŘŜǘŀƛƭŜŘ ǊŜǾƛŜǿ ƻŦ ǘƘŜ ŎƘŀƴƴŜƭ ƳƛƎǊŀǘƛƻƴ ȊƻƴŜ ōȅ 9ŎƻƭƻƎȅΩǎ ŜȄǇŜǊǘ ƛƴ ŦƭǳǾƛŀƭ 
geomorphology confirmed the channel migration zone and supports the originally proposed [200 
foot] buffer." [The Board found compliance.] Final Decision and Order (March 22, 2011) at 13-15. 
 

Shoreline Management Act ς Standard of Review 
¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0011: 

In appeals concerning a Shoreline of Statewide Significance, the Legislature has: (1) narrowed the 
scope of GMHB review by excluding Growth Management Act (GMA) internal consistency and 
State Environmental Policy Act (SEPA) as potential bases for compliance review, and (2) 
prescribed a high evidentiary standard ς άŎƭŜŀǊ ŀƴŘ ŎƻƴǾƛƴŎƛƴƎ ŜǾƛŘŜƴŎŜΦέ Χ Lƴ ŎƻƴǘǊŀǎǘΣ ŦƻǊ 
appeals concerning Shorelines, the GMHB has been delegated broader review authority that 
includes GMA internal consistency and SEPA compliance. Final Decision and Order (April 4, 2011) 
at 4. 
 

¶ John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Department of 
Ecology, Case No. 10-1-0012: [In regards to Shorelines of Statewide Significance] RCW 
90.58.190(2)(c) limits the scope of GMHB review by providing that the Board shall uphold the 
decision by the Department of Ecology unless the Board, by clear and convincing evidence, 
ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ 9ŎƻƭƻƎȅΩǎ ŘŜŎƛǎƛƻƴ ƛǎ ƛƴŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ ǇƻƭƛŎȅ ƻŦ w/² флΦруΦлнл and the 
applicable guidelines. Final Decision and Order (March 22, 2011) at 7. 
 
[Based on RCW 90.58.190(2)(c), the Board found several issues and/or parts of issues presented 
by the petitioners outside of the scope of review granted by the SMA when the action is related 
to Shorelines of Statewide Significance; Board is precluded by statute from considering 
noncompliance based on GMA internal consistency when issue concerns a Shoreline of Statewide 
Significance]. Final Decision and Order (March 22, 2011) at 5, 15-16. 
 

¶ Spokane Riverkeeper, The Lands Council, and Trout Unlimited v. Spokane County and 
Washington State Department of Ecology, Case No. 13-1-0003c: Where petitioners challenge 
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particular SMP provisions that apply uniformly to shorelines of the state, without differentiating 
ōŜǘǿŜŜƴ {ƘƻǊŜƭƛƴŜǎ ŀƴŘ {ƘƻǊŜƭƛƴŜǎ ƻŦ {ǘŀǘŜǿƛŘŜ {ƛƎƴƛŦƛŎŀƴŎŜΣ ǘƘŜ .ƻŀǊŘΩǎ ǎŎƻǇŜ ƻŦ ǊŜǾƛŜǿ ǿƛƭƭ ōŜ 
based upon provisions of RCW 90.58.190(2)(c) ς i.e., the Board shall uphold the decision by 
EcoƭƻƎȅ ǳƴƭŜǎǎ ǘƘŜ .ƻŀǊŘΣ ōȅ ŎƭŜŀǊ ŀƴŘ ŎƻƴǾƛƴŎƛƴƎ ŜǾƛŘŜƴŎŜΣ ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ 9ŎƻƭƻƎȅΩǎ ŘŜŎƛǎƛƻƴ 
is inconsistent with the policy of RCW 90.58.020 and the applicable guidelines. Final Decision and 
Order (December 23, 2013) at 4. 
 

Shorelines of Statewide Significance 
¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0011: 

[Citing provisions of WAC 173-26-251 ς Optimum Implementation] The Shoreline Management 
Act calls for a higher level of effort in implementing its objectives on Shorelines of Statewide 
{ƛƎƴƛŦƛŎŀƴŎŜ Χ Development standards must be established that ensure the long-term protection 
of ecological resources of Statewide importance, such as anadromous fish habitat, forage fish 
spawning and rearing areas, and unique environments, and shall consider incremental and 
cumulative impacts of permitted development and include provisions to ensure no net loss of 
shoreline ecosystems and ecosystem-wide processes. Final Decision and Order (April 4, 2011) at 
33. 
 

Standing 
¶ Futurewise v. Spokane County, Case No. 10-1-0006: [A] PFR is not required to contain such 
ŜǾƛŘŜƴŎŜ ώǊŜƎŀǊŘƛƴƎ ǇŜǘƛǘƛƻƴŜǊΩǎ ǎǘŀƴŘƛƴƎϐ ōǳǘ ǊŀǘƘŜǊ ƻƴŎŜ ǎǘŀƴŘƛƴƎ ƛǎ ŎƘŀƭƭŜƴƎŜŘ ŀ ǇŜǘƛǘƛƻƴŜǊ ƛǎ 
permitted to come forward with evidence to demonstrate they satisfy one of the standing 
requirements of the GMA. Final Decision and Order (August 17, 2010) at 7-8. 
 
[Generally comments received after an announced deadline cannot be utilized to demonstrate 
ǎǘŀƴŘƛƴƎ ōǳǘ ǎǘŀƴŘƛƴƎ ǿŀǎ ŀƭƭƻǿŜŘ ōŀǎŜŘ ƻƴ ǘƘŜ Da!Ωǎ ƛƴǘŜƴǘ ŦƻǊ ǇǳōƭƛŎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ŀƴŘ 
conflicting evidence] Final Decision and Order (August 17, 2010) at 8. 
 

¶ Concerned Friends of Ferry County and David L. Robinson v. Ferry County, Case No. 11-1-0003: 
Comment letters provided reasonable notice to the County that there were concerns about the 
designation and conservation of all three types of resource lands in Ferry County. Therefore, 
tŜǘƛǘƛƻƴŜǊǎΩ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ōŜŦƻǊŜ ǘƘŜ /ƻǳƴǘȅ ǿŀǎ ǊŜŀǎƻƴŀōƭȅ ǊŜƭŀǘŜŘ ǘƻ issues presented to the 
Board, and Petitioners had standing. Order on Motion for Summary Judgment (December 23, 
2011) at 6. 
 

Participation Standing 
¶ Confederated Tribes and Bands of the Yakama Nation v. Yakima County, Case No. 10-1-0011: 
ώtϐŀǊǘƛŎƛǇŀǘƛƻƴ ǎǘŀƴŘƛƴƎ ƛǎ ōŀǎŜŘ ƻƴ ǘƘŜ άǎǳōƧŜŎǘ ƳŀǘǘŜǊέ ƻŦ ŀ ǇŀǊǘȅΩǎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ŀƴŘ ƛǘ ƛǎ ǘƻ ǘƘŀǘ 
issues must be reasonably related. The issues Yakima County seeks dismissed are clearly related 
to two fundamental aspects of the SMA ς the designation of the shoreline jurisdiction and the 
heightened protection afforded shorelines of state-wide significance ς and fall within the scope 
of tƘŜ ¸ŀƪŀƳŀ bŀǘƛƻƴΩǎ ƎŜƴŜǊŀƭƛȊŜŘ ŎƻƴŎŜǊƴǎ ŀǎ ǘƻ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǎƘƻǊŜƭƛƴŜǎ ƛƴ ¸ŀƪƛƳŀ /ƻǳƴǘȅΣ 
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especially in the context of surface mining. Therefore, it cannot be said the County or Ecology 
ǿŜǊŜ άōƭƛƴŘ-ǎƛŘŜŘέ ōȅ ǘƘŜ ¸ŀƪŀƳŀ bŀǘƛƻƴΩǎ ŀǇǇŜŀƭ ƻǊ ōȅ ǘƘŜ ŦŀŎǘ ǘƘŜ SMA requires SMPs to be 
consistent with and implement the goals, policies, and requirements of the SMA; as this applies 
to each and every SMP adoption or amendment. Final Decision and Order (April 4, 2011) at 7-8. 
 

State Environmental Policy Act (SEPA) 
¶ KCC, et al v. Kittitas County, Case No. 11-1-0001: In order to adopt a pre-existing SEPA document, 

an agency must follow three essential steps as set forth in RCW 43.21C.034 and WAC 197-11-
630: (1) determine prior action and the new action have similar elements that provide a basis for 
comparing their environmental consequences such as timing, types of impacts, alternatives, or 
geography; (2) take official action to adopt the pre-existing SEPA document using the adoption 
form substantially as in WAC 197-11-465; and (3) provide a copy of the adopted SEPA document 
to accompany the current proposal submitted to the decision-maker. In this case, there was no 
evidence in the record Kittitas County complied with any of the three legally-prescribed steps to 
adopt a pre-existing SEPA document. There was also no evidence in the record Kittitas County 
made a Threshold Determination, and the DNS Threshold Determination contains no actual 
information on environmental effects. Corrected FDO (Partial) (June 13, 2011) at 10. 
 

Timeliness 
¶ Futurewise v. Douglas County, Case No. 10-1-0004: A PFR must be filed within 60 days after 

publishing notice of adoption of the amendment, not within 60 days after publishing notice of a 
resolution that confirms or refers back in time to the actual amendment adoption. Final Decision 
and Order (August 31, 2010) at 6. 
 

¶ Futurewise v. Spokane County, Case No. 10-1-0006: The question of whether a challenge has 
been timely filed is jurisdictional. [Challenge to LAMIRD previously designated was time-barred.] 
Final Decision and Order (August 17, 2010) at 12. 

 

¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0013: 
Because the question posed in this appeal is whether the County failed to act to comply with the 
RCW 36.70A.070(6)(b) requirements to adopt a concurrency ordinance, the appeal is timely. The 
Board has jurisdiction under RCW 36.70A.290(a) to hear failure to act appeals to determine 
whether the County is in compliance with the GMA as it relates to the adoption of development 
regulations. Final Decision and Order (June 6, 2011) at 6. 
 

¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0014: 
ώ.ƻŀǊŘ ŘƛǎƳƛǎǎŜŘ άǊŜǾƛŜǿ ŀƴŘ ǊŜǾƛǎŜέ ŎƘŀƭƭŜƴƎŜ ŀǎ ǳƴǘƛƳŜƭȅΣ ōŀǎŜŘ ƻƴ ǘƘŜ ƘƻƭŘƛƴƎ ƛƴ Thurston 
County v. WWGMHB.] Final Decision and Order (June 3, 2011) at 8. 
 

Updates 
¶ Kittitas County Conservation, Ridge and Futurewise v. Kittitas County, Case No. 10-1-0014: In 
Da! ǇŀǊƭŀƴŎŜΣ ǘƘŜ ǘŜǊƳ ά¦ǇŘŀǘŜϦ ǊŜŦŜǊǎ ǘƻ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ƭƻŎŀƭ ƧǳǊƛǎŘƛŎǘƛƻƴǎ ǘƻ άǊŜǾƛŜǿ ŀƴŘ 
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ǊŜǾƛǎŜΣ ƛŦ ƴŜŜŘŜŘΣέ ǘƘŜƛǊ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ŀƴŘ 5ŜǾŜƭƻǇƳŜƴǘ wŜƎǳƭŀǘƛƻƴǎ ŀŎŎƻǊŘƛƴƎ ǘƻ w/² 
36.70A.130(1) and the deadlines established by the GMA. The update process provides the 
vehicle for bringing plans into compliance with recently enacted GMA requirements and for 
recognizing changes in land usage and population. Final Decision and Order (June 3, 2011) at 5. 
 

Urban Growth Areas (UGAs) 
UGA Size 

¶ Brodeur/Futurewise, et al. v. Benton County, et al., Case No. 09-1-0010c: [RCW 36.70A.110 and 
36.70A.115] were amended in 2009 to clarify that GMA planning should be expanded beyond 
land capacity for housing and employment growth to include land capacity for certain additional 
specified categories of facilities such as commercial and industrial facilities; however, the 2009 
ƭŜƎƛǎƭŀǘƛǾŜ ŀƳŜƴŘƳŜƴǘǎ ŘƛŘ ƴƻǘ ŎƘŀƴƎŜ ǘƘŜ Da!Ωǎ ǊŜǉǳƛǊŜƳŜƴǘ ǘƘŀǘ ǘƘŜ ǎƛȊŜ ƻŦ ŀ ¦D! Ƴǳǎǘ ōŜ 
based upon an OFM 20-year population projection. Order Finding Continuing Non-Compliance 
(September 24, 2010) at 4-5. 
 
²ƘƛƭŜ ǘƘŜ .ƻŀǊŘ ƛǎ ƳƛƴŘŦǳƭ ƻŦ ǘƘŜ /ƛǘȅϥǎ ŘŜǎƛǊŜ ǘƻ ǇǳǊǎǳŜ ŜŎƻƴƻƳƛŎ ŘŜǾŜƭƻǇƳŜƴǘ ƻǇǇƻǊǘǳƴƛǘƛŜǎ Χ 
ŀƴŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŘƛǎŎǊŜǘƛƻƴ ǘƻ ƳŀƪŜ ƭƻŎŀƭ ŎƘƻƛŎŜǎ ŀōƻǳǘ ŀŎŎƻƳƳƻŘŀǘƛƴƎ ǳǊōŀƴ growth, those 
considerations do not trump the specific requirements of the GMA for UGA sizing, including RCW 
36.70A.110(2) and RCW 36.70A.115. Furthermore, if the County approves a UGA enlargement 
based only upon economic development opportunities, without regard to the amount of land 
actually needed to accommodate OFM-projected urban growth, then such growth will be 
uncontained and the fundamental GMA goal to reduce sprawl will be frustrated.   Order Finding 
Continuing Non-Compliance (September 24, 2010) at 6. 
 

¶ Futurewise v. Benton County, Case No. 14-1-0003: [RCW 36.70A.1301 allows] more frequent 
revisions to the UGA for certain cities east of the crest of the Cascade Mountain Range that meet 
very specific requirements . . . [The Board found that the statute did not amend] the language in 
other parts of the GǊƻǿǘƘ aŀƴŀƎŜƳŜƴǘ !Ŏǘ Φ Φ Φ ǎǳŎƘ ŀǎ άǇƭŀƴƴŜŘ ǇƻǇǳƭŀǘƛƻƴ ƎǊƻǿǘƘέΣ Final 
Decision and Order (October 15, 2014) at 9. 
 
With regard to part (2)(b) of [RCW 36.70A.]1301, this addƛǘƛƻƴ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ ¦D! ƛǎ ƴƻǘ ōŀǎŜŘ 
on land needed to serve its planned population growth but on a change in the amount of land 
the City wants to have designated for industrial purposes, Final Decision and Order (October 15, 
2014) at 9. 
 
According to the [Washington Supreme Court] OFM population projections create a cap on UGA 
expansion .24 RCW 36.70A.110(2) and .115 specify that UGA expansions to provide for 
employment growth and institutional or commercial uses are to be based on serving the planned 
population growth. Final Decision and Order (October 15, 2014) at 12. 
 
In approving this UGA application, the County did not comply with part (2)(d) of [RCW 
36.70A.]1301 by not basing its action on a valid development proposal. The Board notes that the 
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Development Proposal and phased master plan submitted by the City to the County both appear 
very limited, are not based on end user agreements, and are incomplete. Final Decision and Order 
(October 15, 2014) at 16. 
 
The Board finds and concludes there is no evidence in the record to support the size of the UGA 
expansion area. It is unclear whether 1,263 acres is too much land, too little land, or just the right 
amount of land to match the OFM 20-year urban growth projection. ¢ƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ ǾƛƻƭŀǘŜŘ 
RCW осΦтл!Φммл ŀƴŘ w/² осΦтл!Φммр ŀƴŘ ǿŀǎ ƴƻǘ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ /ƻǳƴǘȅΩǎ ǇƭŀƴƴƛƴƎ 
policies, by not basing its UGA expansion on planned population growth. Final Decision and Order 
(October 15, 2014) at 26-27. 

 

Urban Services 
¶ Neighborhood Alliance of Spokane County v. Spokane County, Case No. 14-1-0002: [Citing 

Thurston County v. Cooper Point Association, 108 Wn. App. 429 (2001), the Board stated urban 
governmental services may only be extended/expanded beyond a UGA if the following criteria 
are met]: 
(1) Cities are the most appropriate providers of urban governmental services; 
(2) It is generally not appropriate to extend or expand urban governmental services into rural 
areas; 
(3) Limited occasions to extend or expand are allowed that are: 
(4) Shown to be necessary to protect: 
(a) basic public health and safety and 
(b) the environment, but; 
(5) Only when the urban governmental services are financially supportable at rural densities; 
and 
(6) Only when extension or expansion does not allow urban development. Final Decision and 
Order (September 23, 2014) at 15. 
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Region 2: Western Washington Table of Cases 

1998 Cases 
¶ Whidbey Environmental Action Network (WEAN) and Island County Citizens' Growth 

Management Coalition v. Island County, Case No. 98-2-0023c 
Case No. 06-2-ллмнŎ ǿŀǎ ŀ ŎƘŀƭƭŜƴƎŜ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ŀŎǘƛƻƴ ǘŀƪŜƴ ƛƴ /ŀǎŜ bƻΦ фу-2-
ллноŎΦ ¢ƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴǎ ƛƴ ōƻǘƘ ƳŀǘǘŜǊǎ ǿŜǊŜ ŀǇǇŜŀƭŜŘΦ ¢ƘŜ мффу ŎŀǎŜΩǎ ŀǇǇŜŀƭ ǿŀǎ 
ŀŘŘǊŜǎǎŜŘ ŀǘ мнн ²ƴΦ !ǇǇΦ мрсΣ фо tΦоŘ уур όнллпύΣ ŀ ŘŜŎƛǎƛƻƴ ŀŦŦƛǊƳƛƴƎ ǘƘŜ .ƻŀǊŘΩǎ Řecisions. 
 
The compliance legislation considered in Case No. 06-2-0012c included a clause providing it 
ǿƻǳƭŘ ōŜŎƻƳŜ ŜŦŦŜŎǘƛǾŜ ƻƴƭȅ ǳǇƻƴ ŎƻƴŎƭǳǎƛƻƴ ƻŦ ŀƴȅ ŎƘŀƭƭŜƴƎŜǎ ƛƴ ǘƘŜ /ƻǳƴǘȅΩǎ ŦŀǾƻǊΦ ¢ƘŜ /ƻǳƴǘȅ 
did not prevail and the Board found Case No. 06-2-0012c moot and it was dismissed. Order 
Finding Continuing Noncompliance (Case 98-2-0023c)/Order of Dismissal (Case 06-2-0012c) (July 
17, 2014). 
 
Following the appeals, only a single issue of the many raised in the 1998 case remained 
unresolved. The parties stipulated the County remained out of compliance regarding the breadth 
of critical area regulation exemptions applicable to rural lands. The BoardΩǎ finding of compliance 
was appealed and the Thurston County Superior Court held the actions of the County in 
exempting existing agricultural uses that adopt management plans was clearly erroneous. The 
County then adopted an interim ordinance limiting the scope of the critical area regulation 
exemption. While the Board agreed that the substance of the compliance legislation would result 
in compliance, the fact that it was an interim ordinance led to a finding of continuing non-
compliance. Order Finding Continuing Non-Compliance (May 1, 2015). The County then 
permanently adopted the regulations and compliance was found and the case closed. Order 
Finding Compliance (December 23, 2015). 
 

2000 and 2001 Cases 
¶ Protect the Peninsula's Future and Washington Environmental Council v. Clallam County, Case 

Nos. 00-2-0008 and 01-2-0020   
Challenges of critical areas ordinances resulted in findings of noncompliance and invalidity 
determinations. (Final Decision and Order, December 19, 2000; Compliance Order/Final Decision 
and Order (October 26, 2001). !ǇǇŜŀƭǎ ŀƴŘ ǘƘŜ ƭŜƎƛǎƭŀǘǳǊŜΩǎ ŀŘƻǇǘƛƻƴ ƻŦ {{. рнпу όǿƘƛŎƘ 
ǎǳǎǇŜƴŘŜŘ ƧǳǊƛǎŘƛŎǘƛƻƴǎΩ ǇƻǿŜǊǎ ǘƻ ŀƳŜƴŘ ƻǊ ŀŘƻǇǘ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ƻǊŘƛƴŀƴŎŜǎ ŀǎ ǘƘŜȅ ŀǇǇƭƛŜŘ ǘƻ 
agricultural activities) delayed further Board action. In 2011 the legislature adopted the 
Voluntary Stewardship Program and the matter then returned to the Board for further 
ŎƻƴǎƛŘŜǊŀǘƛƻƴΦ ¢ƘŜ ǇǊƛƳŀǊȅ ǉǳŜǎǘƛƻƴ ŦƻǊ ǘƘŜ .ƻŀǊŘ ǿŀǎ ǿƘŜǘƘŜǊ /ƭŀƭƭŀƳ /ƻǳƴǘȅΩǎ ŘŜǾŜƭƻǇƳŜƴǘ 
regulations met the GMA requirement to protect critical areas in areas used for agricultural 
activities. 
 
Under the VSP, a county with similar agricultural activities, geography, and geology to one of four 

named counties (including Clallam) may, under certain circumstances, adopt the development 

regulations of one of those counties to satisfy the GMA requirement to protect such critical areas. 
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In granting the motion to dismiss, the Board observed one of its roles in interpreting the GMA is 

to give effect to legislative intent and avoid unlikely or absurd results. The Board granted the 

/ƻǳƴǘȅΩǎ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ōŀǎŜŘ ƻƴ ǘƘŜ ŦŀŎǘ ǘƘŜ ƭŜƎƛǎƭŀǘǳǊŜ ƛƴŎƭǳŘŜŘ /ƭŀƭƭŀƳΩǎ ǊŜƎǳƭŀǘƛƻƴǎ ŀǎ ƻƴŜ 

ƻŦ ŦƻǳǊ ŀŎŎŜǇǘŀōƭŜΣ άǎŀŦŜ ƘŀǊōƻǊέ ǊŜƎǳƭŀǘƻǊȅ ǇǊƻǘŜŎǘƛƻƴ ǎŜǘǎΦ ¢ƻ ŦƛƴŘ ƻǘƘŜǊǿƛǎŜ ǿƻǳƭŘ ƘŀǾŜ 

resulted in an absurd result. Order on Motion to Dismiss (December 13, 2012). 

 
PPF appealed and the Court of Appeals (No. 45459-9-II) reversed, remanding the matter to the 
Board. The matter is now on settlement extensions. 
 

2005 Cases 
¶ Futurewise v. Whatcom County and Gold Star Resorts, Inc., Intervenor, Case No. 05-2-0013, 

coordinated with Governors Point Development Company, et al v. Whatcom County, Case No. 
11-2-0010c  
See Case No. 11-2-0010c. 
 

2006 Cases  
¶ Whidbey Environmental Action Network v. Island County, Case No. 06-2-0012c 

This case ǿŀǎ ŀ ŎƘŀƭƭŜƴƎŜ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ŀŎǘƛon taken in Case No. 98-2-0023c. The 
.ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴǎ ƛƴ ōƻǘƘ ƳŀǘǘŜǊǎ ǿŜǊŜ ŀǇǇŜŀƭŜŘΦ ¢ƘŜ мффу ŎŀǎŜΩǎ ŀǇǇŜŀƭ ǿŀǎ ŀŘŘǊŜǎǎŜŘ ŀǘ мнн 
²ƴΦ !ǇǇΦ мрсΣ фо tΦоŘ уур όнллпύΣ ŀ ŘŜŎƛǎƛƻƴ ŀŦŦƛǊƳƛƴƎ ǘƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴǎΦ 
 
Only a single issue of the many raised in the 1998 case remained unresolved and the parties 
stipulated the County was out of compliance regarding the breadth of critical area regulation 
exemptions applicable to rural lands. That issue was remanded. The compliance legislation 
considered in Case No. 06-2-0012c included a clause providing it would become effective only 
ǳǇƻƴ ŎƻƴŎƭǳǎƛƻƴ ƻŦ ŀƴȅ ŎƘŀƭƭŜƴƎŜǎ ƛƴ ǘƘŜ /ƻǳƴǘȅΩǎ ŦŀǾƻǊΦ ¢ƘŜ /ƻǳƴǘȅ ŘƛŘ ƴƻǘ ǇǊŜǾŀƛƭΣ ǘƘŜ .ƻŀǊŘ 
found Case No. 06-2-0012c moot, and it was dismissed. Order Finding Continuing Noncompliance 
(Case 98-2-0023c)/Order of Dismissal (Case 06-2-0012c) (July 17, 2014). 
 

2007 Cases 
¶ Advocates for Responsible Development and John Diehl v. Mason County, Case No. 07-2-0006: 

Petitioners challenged three Mason County ordinances, the third of which changed the 
designation of a parcel of property from Long Term Commercial Forest to In Holding. In regards 
that issue, the Board found the change in the Future Land Use Map constituted a comprehensive 
Ǉƭŀƴ ŀƳŜƴŘƳŜƴǘΣ ǘƘǳǎ ǎǳōƧŜŎǘƛƴƎ ƛǘ ǘƻ ǘƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ŀƴŘ ŀƴ ƛƴǘŜǊƴŀƭ Ǉƭŀƴ ƛƴŎƻƴǎƛǎǘŜƴŎȅ 
was found to have resulted. Final Decision and Order (August 20, 2007) LƴǘŜǊǾŜƴƻǊ {Ƙŀǿ CŀƳƛƭȅΩǎ 
Motion for Reconsideration was denied. Order Denying IntervenoǊΩǎ aƻǘƛƻƴ ŦƻǊ wŜŎƻƴǎƛŘŜǊŀǘƛƻƴ 
(September 10, 2007). 
 
The County was subsequently determined to be in compliance. Order Finding Compliance (April 
25, 2008). The Mason County Superior Court affirmed the Board in Cause No. 07-2-00884-9. Shaw 
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CŀƳƛƭȅ ŀǇǇŜŀƭŜŘ ŀƭƭŜƎƛƴƎ ǘƘŜ /ƻǳƴǘȅΩǎ ŘŜŎƛǎƛƻƴ ŎƻƴǎǘƛǘǳǘŜŘ ŀ ǎƛǘŜ-specific rezone and thus the 
.ƻŀǊŘ ƭŀŎƪŜŘ ƧǳǊƛǎŘƛŎǘƛƻƴ ό5ƛŜƘƭ ŀƭǎƻ ŀǇǇŜŀƭŜŘύΦ ¢ƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭǎ ŀŦŦƛǊƳŜŘ ǘƘŜ .ƻŀǊŘΩǎ 
determination on jurisdiction. 157 Wn. App. 364, 236 P.3d 975. Review was denied, 171 Wn.2d 
1008 (2011). 
 

¶ Dry Creek Coalition and Futurewise v. Clallam County, Case No. 07-2-0018c 
[The Court of Appeals remanded and directed the Board to ascertain whether or not the State 
provided sufficient funding for a 2002 GMA amendment requiring inclusion of parks and 
ǊŜŎǊŜŀǘƛƻƴ ƛƴ ƧǳǊƛǎŘƛŎǘƛƻƴǎΩ ŎŀǇƛǘŀƭ ŦŀŎƛƭƛǘƛŜǎ ŜƭŜƳŜƴǘǎΦ tǊƻǾƛǎƛƻƴ ƻŦ ǘƘŀǘ Ŧǳnding was a condition 
ǇǊŜŎŜŘŜƴǘ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ŀƳŜƴŘƳŜƴǘΦϐ ¢ƘŜ .ƻŀǊŘ ŎƻƴŎƭǳŘŜŘ ǘƘŜ 
County had included parks and recreation in its CFP prior to the 2002 amendment of RCW 
36.70A.070(2) and, furthermore, there was no evidence in the record that state funds were 
appropriated and distributed to the County during the applicable time period for the specific 
ǇǳǊǇƻǎŜ ƻŦ ŀŘŘƛƴƎ ǇŀǊƪǎ ŀƴŘ ǊŜŎǊŜŀǘƛƻƴ ŦŀŎƛƭƛǘƛŜǎ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ /Ct ŜƭŜƳŜƴǘΦ Determination on 
Remand (December 15, 2011). The Case was dismissed by Order dated June 1, 2012, pursuant to 
ǘƘŜ .ƻŀǊŘΩǎ 5ŜǘŜǊƳƛƴŀǘƛƻƴ ƻƴ wŜƳŀƴŘ ŀƴŘ ƭŀǇǎŜ ƻŦ ǘƘŜ ŀǇǇŜŀƭ ǇŜǊƛƻŘΦ 
 

¶ Karpinski, Clark County Natural Resources Council and Futurewise v. Clark County, Case No. 07-
2-0027 
¢ƘŜ tŜǘƛǘƛƻƴŜǊǎ ƻǊƛƎƛƴŀƭƭȅ ŎƘŀƭƭŜƴƎŜŘ /ƭŀǊƪ /ƻǳƴǘȅΩǎ ŘŜ-designation of 19 areas of designated 
agricultural natural resource lands, consisting of 4,351 acres, and the addition of that acreage to 
urban growth areas. The de-designation decision occurred less than three years after the most 
recent designation of those areas. The Board found de-designation of 11 of the areas failed to 
comply with the GMA as they were not characterized by urban growth. FDO (May 14, 2008) and 
AFDO (June 3, 2008). 
 
The Clark County Superior Court affirmed in part and reversed in part. The Court of Appeals 
remanded three of the 11 areas found non-compliant and affirmed as to the others. 161 Wn. 
App. 204(2011) The Washington Supreme Court granted review in part, addressing only an issue 
involving the Court of AppeaƭǎΩ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ǾŀƭƛŘƛǘȅ ƻŦ ŎƛǘƛŜǎΩ ŘŜŎƛǎƛƻƴǎ ǘƻ ŀƴƴŜȄ ƭŀƴŘǎ 
while a challenge was pending before the Board and vacated that portion of the Court of Appeals 
decision. 177 Wn.2d 136(2013). 
 
The matter was remanded to the Board to reconsider its decision regarding one area as it had 
failed to document full consideration of the WAC factors under the third prong of the Lewis 
County test: whether land has long term commercial significance. The Board was also directed to 
reconsider two other areas in regards to whether or not they were characterized by urban 
growth. 
 
The Board concluded the Court of Appeals had decided the question of whether the two areas 
were characterized by urban growth and reversed its earlier decision. The Board concluded the 
other area had long-term commercial significance for agricultural production following review of 
all WAC factors, and continued a previous determination of invalidity. Final Decision and Order 
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on Remand (March 11, 2014). The County achieved compliance by re-designating the area as 
ALLTCS and the case was closed. Order Finding Compliance [Area WB] (September 4, 2014). 
 
Key Holdings: Agricultural Lands, Deference 
 

2008 Cases 
¶ Olympia Stewardship Foundation and Citizens Protecting Critical Areas, et al. v. Jefferson 

County, Case No. 08-2-0029c 
Jefferson County elected to include CMZs as critical areas within the category of Geologically 
Hazardous Areas due to their erosive character and the need to protect structures from future 
ŘŀƳŀƎŜΦ ¢ƘŜ ǊŜƎǳƭŀǘƛƻƴǎ ǊŜǉǳƛǊŜŘ ǇǊƻǇŜǊǘȅ ƻǿƴŜǊǎ ǘƻ ǊŜǘŀƛƴ ŀƭƭ ǾŜƎŜǘŀǘƛƻƴ ƭƻŎŀǘŜŘ ƛƴ άƘƛƎƘ-Ǌƛǎƪέ 
channel migratiƻƴ ȊƻƴŜǎ ŦƻǊ ŦƛǾŜ /ƻǳƴǘȅ ǊƛǾŜǊǎΦ ¢ƘŜ ǊŜƎǳƭŀǘƛƻƴ ŘŜŦƛƴŜŘ άƘƛƎƘ-Ǌƛǎƪ /a½ǎέ ŀǎ ǘƘƻǎŜ 
ǇƻǊǘƛƻƴǎ ƻŦ ǘƘŜ ǊƛǾŜǊǎϥ ŎƘŀƴƴŜƭǎ ǘƘŀǘ ŀǊŜ άƭƛƪŜƭȅ ǘƻ ƳƛƎǊŀǘŜέ ǿƛǘƘƛƴ ŀ ǎǇŜŎƛŦƛŎ ǇŜǊƛƻŘ ƻŦ ǘƛƳŜΦ /t/!Ωǎ 
ƛǎǎǳŜǎ ǿŜǊŜ ŜƛǘƘŜǊ ŀōŀƴŘƻƴŜŘ ƻǊ ŘƛǎƳƛǎǎŜŘΦ h{CΩǎ ƛǎǎǳŜǎ ǊŜƭŀǘŜŘ ǘƻ buffers, CMZs, and property 
ƻǿƴŜǊǎΩ rights.  

 

The Board concluded its jurisdiction was limited to review of those provisions of the regulations 
applicable outside the jurisdictional boundaries of the Shoreline Management Act. It upheld the 
/ƻǳƴǘȅΩǎ ŘŜǎƛƎƴŀǘƛƻn of CMZs as critical areas. The regulations were remanded due the adopted 
time period for designation of high risk CMZs and a blanket vegetation removal prohibition. FDO 
(November 19, 2008). Thereafter, the County came into compliance. Order on Compliance (July 
20, 2009). 
 
h{C ŀǇǇŜŀƭŜŘ ŀƴŘ ǘƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ ǿŀǎ ŀŦŦƛǊƳŜŘΦ 166 Wn. App. 172 (Wash. Ct. App. 2012). 
Review was denied by Olympic Stewardship Found. v. W. Wash. Growth Mgmt. Hearings Bd., 174 
Wn.2d 1007 (Wash., June 6, 2012). 
 

2009 Cases 
¶ Irondale Community Action Neighbors v. Jefferson County, Case No. 09-2-0012  

Petitioners challenged comprehensive plan and development regulations asserting they resulted 
in oversized UGAs. The Board held it had the authority to apply the equitable doctrines of res 
judicata and collateral estoppel and applied res judicata in dismissing the Petition for Review in 
its entirety. Order on Motions to Strike (November 5, 2009). 
 
¢ƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ ǿŀǎ ŀŦŦƛǊƳŜŘ ōȅ ǘƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭǎΣ Irondale Cmty. Action Neighbors v. 
W. Wash. Growth Mgmt. Hearings Bd., 163 Wn. App. 513. Review was denied, Irondale Cmty. 
Action Neighbors v. W. Wash. Growth Mgmt. Hearings Bd., 173 Wn.2d 1014, 272 P.3d 246. 
 

¶ Dennis Hadaller v. Lewis County, Case No. 09-2-0017 
¢ƘŜ tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ [Ŝǿƛǎ /ƻǳƴǘȅΩǎ ŘŜǎƛƎƴŀǘƛƻƴ ƻŦ ![[¢/{Σ ƛƴŎƭǳŘƛƴƎ Ƙƛǎ ŀŎǊŜŀƎŜΣ ƛƴ ŀƴ 
earlier case (No. 08-2-0004c). In that matter, the Board ruled Hadaller failed to meet his burden 
of proof to establish the designation was erroneous. In the 2009 case, Hadaller asserted the 
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County erred by retaining the agricultural designation on his lands, arguing the new record 
supported de-designation. The Board dismissed as the challenge was untimely. The designation 
decision had been made in 2007 and the County was under no obligation to revisit it. Order on 
LŜǿƛǎ /ƻǳƴǘȅΩǎ aƻǘƛƻƴ ǘƻ 5ƛǎƳƛǎǎ (January 27, 2010).  
 
¢ƘŜ ¢ƘǳǊǎǘƻƴ /ƻǳƴǘȅ {ǳǇŜǊƛƻǊ /ƻǳǊǘ ŀŦŦƛǊƳŜŘ ǘƘŜ .ƻŀǊŘΩǎ ŘƛǎƳƛǎǎŀƭ ŀƴŘ ǘƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭǎΣ ƛƴ 
an unpublished opinion, affirmed the Superior Court. Hadaller v. W. Wash. Growth Mgmt. 
Hearings Bd., 2012 Wash. App. LEXIS 1096. 
 

2010 Cases 
¶ Caitac, et al. v. Whatcom County, Case No. 10-2-0009c8F

12 
¢ƘŜ ŎŀǎŜ ƻǊƛƎƛƴŀƭƭȅ ƛƴǾƻƭǾŜŘ ƴǳƳŜǊƻǳǎ ǇŀǊǘƛŜǎ ŎƘŀƭƭŜƴƎƛƴƎ ǘƘŜ /ƻǳƴǘȅΩǎ нлмл ǳǇŘŀǘŜ ƻŦ ƛǘǎ ¦Ǌōŀƴ 
growth area designations. In 2010 through 2011, due to settlement agreements, the Board issued 
orders dismissing several parties. The remaining parties challenged the removal of properties 
ŦǊƻƳ .ŜƭƭƛƴƎƘŀƳΩǎ ¦D!Σ ǊŜ-desiƎƴŀǘƛƴƎ ǘƘŜƳ ŀǎ άǳǊōŀƴ ǊŜǎŜǊǾŜΦέ Numerous 90 day extension 
ƻǊŘŜǊǎ ǿŜǊŜ ƎǊŀƴǘŜŘΦ ¢ƘŜ ƳŀǘǘŜǊ ǿŀǎ ǘƘŜƴ ǎŎƘŜŘǳƭŜŘ ŦƻǊ ƘŜŀǊƛƴƎ ǿƘŜƴ ǘƘŜ /ƻǳƴǘȅΩǎ ƴŜȄǘ ǳǇŘŀǘŜ 
did noǘ ǊŜǘǳǊƴ ǘƘŜ ǇǊƻǇŜǊǘƛŜǎ ǘƻ ǘƘŜ /ƛǘȅΩǎ ¦D!Φ ¢ƘŜ .ƻŀǊŘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ ƳŀǘǘŜǊ ƻƴ Ƴƻǘƛƻƴ ŦƛƭŜŘ 
by the County and the City of Bellingham in which they argued the issues were moot, failed to 
state claims upon which the Board could grant relief, and/or were unsupportable as a matter of 
law. The Board found that some of the issues were beyond its jurisdiction and others were moot 
due to the fact the County had adopted a 2016 Comprehensive Plan based on new 
population/employment estimates and a new analysis. Order on Dispositive Motion (October 21, 
2016) Appeals were filed and ultimately the Petitioners withdrew the appeal and the matter was 
dismissed. Court of Appeals Cause No. 79308-0-I. June 6, 2019. 
 

¶ Eugene Butler and Richard Battin v. Lewis County, Case No. 10-2-0010 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴǎ ǿƘƛŎƘ ǿŜǊŜ ŘŜǎƛƎƴŜŘΣ ƛƴ ǇŀǊǘΣ ǘƻ ǇƻǘŜƴǘƛŀƭƭȅ ŀƭƭƻǿ ŦƻǊ 
the location of a large, regional auction facility. Petitioners argued the type, size and scale of the 
proposed facility would not be compatible with the rural character of Lewis County, constituted 
urban growth and should have been considered using the Major Industrial Development process. 
¢ƘŜ .ƻŀǊŘ ŎƻƴŎƭǳŘŜŘ άǳƴƛǉǳŜΣ ǊŜƎƛƻƴŀƭ ŎƻƳƳŜǊŎƛŀƭκƛƴŘǳǎǘǊƛŀƭ ǳǎŜǎέΣ ƛƴŎƭǳŘƛƴƎ ŀƴ ŀǳŎǘƛƻƴ ŦŀŎƛƭƛǘȅΣ 
ŎƻǳƭŘ ōŜ ŎƻƳǇŀǘƛōƭŜ ǿƛǘƘ [Ŝǿƛǎ /ƻǳƴǘȅΩǎ ǊǳǊŀƭ ŎƘŀǊŀŎǘŜǊΣ  ŘƛŘ ƴƻǘ ŎƻƴǎǘƛǘǳǘŜ ǳǊōŀƴ ƎǊƻǿǘƘ ŀƴŘ 
use of the MID process was optional. FDO (July 22, 2010). 
 
Key Holdings: LAMIRDs, Major Industrial Developments, Rural Character 
 

¶ Skagit D06, LLC v. City of Mount Vernon, Case No. 10-2-0011 
Lƴ ŀ ŎƘŀƭƭŜƴƎŜ ǘƻ ǘƘŜ /ƛǘȅ ƻŦ aƻǳƴǘ ±ŜǊƴƻƴΩǎ ŀŘƻǇǘƛƻƴ ƻŦ hǊŘƛƴŀƴŎŜǎ ŀƳŜƴŘƛƴƎ ǘƘŜ /ƛǘȅΩǎ 
Comprehensive Plan and Development Regulations to require annexation before the City extends 

                                                           
12 Case No. 10-2-0009c is the consolidation of Case Nos. 10-2-0001, 10-2-0002, 10-2-0003, 10-2-0004, 10-2-0005, 10-2-
0006, 10-2-0007, 10-2-0008 and 10-2-0009. 
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sewer service and adopting several annexation policies, the Board found these amendments 
neither created a moratorium on development, nor otherwise violated the GMA. 
The Board decision was affirmed by unpublished opinion in Skagit D06, LLC v. Growth Mgmt. 
Hearings Bd., 2012 Wash. App. LEXIS 2245 (Wash. Ct. App. 2012). 
 
Key Holdings: Moratoria, Housing Element (Goal 4), Economic Development (Goal 5), Property 
Rights Element (Goal 6), Urban Services (Extension outside UGA)  

 
 

¶ Friends of the San Juans v. San Juan County, Case No. 10-2-0012 
The primary issue was whether Sŀƴ Wǳŀƴ /ƻǳƴǘȅΩǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴ ǘƻ ŘŜǎƛƎƴŀǘŜΣ ǎƛǘŜΣ ŀƴŘ 
permit Essential Public Facilities (EPFs) was contrary to the Growth Management Act. San Juan 
County argued its three-step process for updating the comprehensive plan, shoreline master 
program, and development regulations for essential public facilities ensured that all three were 
in compliance with GMA. ¢ƘŜ .ƻŀǊŘ ŎƻƴŎƭǳŘŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ǊŜƎǳƭŀǘƛƻƴǎ ŘƛŘ ƴƻǘ ǇǊƻǘŜŎǘ ŎǊƛǘƛŎŀƭ 
areas or natural resource lands, did not provide sufficient criteria to site EPFs, and was 
inconsistent with the County comprehensive plan. Lastly, the Board set a precedent by 
invalidating sections of the Ordinance even though Petitioners did not seek invalidation in their 
issue statements. FDO (Oct. 12, 2010). 
 
hƴ ŎƻƳǇƭƛŀƴŎŜΣ ǘƘŜ /ƻǳƴǘȅΩǎ ƭŜƎƛǎƭŀǘƛƻƴ ŎƭŀǊƛŦƛŜŘ ƛƴŎƻƴǎƛǎǘŜƴŎƛŜǎ ƛƴ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ 
plan and imposed limitations on siting Essential Public Facilities in relation to critical areas. The 
Board found compliance and closed the case. Order Finding Compliance (July 19, 2011). 
 
Key Holdings: Essential Public Facilities, Critical Areas, Invalidity, Goal 8, Goal 10, Natural 
Resource Lands, Evidence 
 

¶ The Port of Shelton v. City of Shelton, et al., Case No. 10-2-0013 
¢ƘŜ tƻǊǘΣ ƻǇŜǊŀǘƻǊ ƻŦ ŀ ƎŜƴŜǊŀƭ ŀǾƛŀǘƛƻƴ ŀƛǊǇƻǊǘΣ ŀƭƭŜƎŜŘ ǘƘŜ /ƛǘȅΩǎ /ƻƳǇǊŜhensive Plan and Land 
Use Map amendments which potentially authorized residential development in the vicinity of the 
airfield would be incompatible with continuing airport operations. The Board concluded, based 
on the Record before it, the proposed residential use would result in incompatibility as 
envisioned by RCW 36.70.547. The Board further found incompatible uses by their very nature 
have the propensity to adversely impact EPFs by interfering with their continued operation, 
future expansion or improvement. Internal comprehensive plan inconsistencies were also found 
and the Board imposed invalidity. FDO (Oct. 27, 2010). 
 
Thereafter, a Board majority found the City had ŦŀƛƭŜŘ ǘƻ ŀŎƘƛŜǾŜ ŎƻƳǇƭƛŀƴŎŜΣ ǎǘŀǘƛƴƎ ǘƘŜ /ƛǘȅΩǎ 
compliance action was based on a fundamentally different approach to determining 
compatibility with the airport. The majority found the City was obligated to engage in further 
consultation with WSDOT and the Port in accordance with RCW 36.70.547. Compliance Order 
(July 13, 2011). ¢ƘŜ .ƻŀǊŘΩǎ /ƻƳǇƭƛŀƴŎŜ ŘŜŎƛǎƛƻƴ ǿŀǎ ǊŜǾŜǊǎŜŘ ōȅ ǘƘŜ {ǳǇŜǊƛƻǊ /ƻǳǊǘ ŀƴŘ ŀƴ 
Order of Dismissal was entered. Order of Dismissal (May 30, 2012). 
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Key Holdings: Airports, Amicus Curiae, Public Participation 
 

¶ David Stalheim, et al. v. Whatcom County, Case No. 10-2-0016c9F

13 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ²ƘŀǘŎƻƳ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛƻƴ ƻŦ ŀ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ŀƳŜƴŘƳŜƴǘ 
extending the Ferndale and Birch Bay Urban Growth Areas (UGAs). The Board found in sizing the 
CŜǊƴŘŀƭŜ ¦D! ǘƘŜ /ƻǳƴǘȅ ƛƳǇǊƻǇŜǊƭȅ ǊŜƭƛŜŘ ōƻǘƘ ƻƴ ŀ ƳŀǊƪŜǘ ǎǳǇǇƭȅ ŦŀŎǘƻǊ ŀƴŘ άƭƻŎŀƭ 
ŎƛǊŎǳƳǎǘŀƴŎŜǎέΦ ¢ƘŜ ƳŀǊƪŜǘ ǎǳǇǇƭȅ ŦŀŎǘƻǊ ŀƭǊŜŀŘȅ ƛƴŎƭǳŘŜŘ ŀƴŘ ŀŎŎƻǳƴǘŜŘ ŦƻǊ άƭƻŎŀƭ 
ŎƛǊŎǳƳǎǘŀƴŎŜǎέΣ ǊŜǎǳƭǘƛƴƎ ƛƴ ŀƴ ƻǾŜǊ-estimate of residential land needs and an over-sized UGA. 
Whatcom County failed to be guided by RCW 36.70A.020(1) and (12) as it approved the Ferndale 
UGA in the absence of adopted fire and sewer plans. The absence of capital facilities plans for 
fire and wastewater were found to be a violation of RCW 36.70A.110(3) as there were not 
άŀŘŜǉǳŀǘŜ ŜȄƛǎǘƛƴƎ ǇǳōƭƛŎ ŦŀŎƛƭƛǘȅ ŀƴŘ ǎŜǊǾƛŎŜ ŎŀǇŀŎƛǘƛŜǎ ǘƻ ǎŜǊǾŜ ǎǳŎƘ ŘŜǾŜƭƻǇƳŜƴǘέΣ ǘƘŜ ŀǇǇǊƻǾŀƭ 
created an inconsistency between the UGA Reserve Criteria (Adequate Public Facilities and 
Services) and the Comprehensive Plan map, in violation of RCW 36.70A.070 (preamble) and, the 
absence of adequate capital facilities plans for fire and wastewater resulted in a violation of RCW 
36.70A.070(3).  
 
The County amended its Comprehensive Plan to reduce the size of the Ferndale UGA and 
adjusted its fire and sewer provisions in its capital facilities plan. The Board found the County 
addressed the areas of non-compliance found in its April 11, 2011, FDO and closed the case. 
Order Finding Compliance (October 6, 2011). 
 
Key Holdings: Urban Growth Areas (UGAs), State Environmental Policy Act (SEPA), Urban Services 
 

¶ City of Oak Harbor v. Island County, Case No. 10-2-0017 
tŜǘƛǘƛƻƴŜǊ /ƛǘȅ ƻŦ hŀƪ IŀǊōƻǊ ŎƘŀƭƭŜƴƎŜŘ LǎƭŀƴŘ /ƻǳƴǘȅΩǎ ǊŜǾƛŜǿ ƻŦ ǳǊōŀƴ ƎǊƻǿǘƘ ŀǊŜŀǎ ōŀǎŜŘ ƻƴ 
a twenty-year population forecast. The County conceded it had not met a September 28, 2008, 
deadline to complete this work and the Board issued an order finding non-compliance under RCW 
36.70A.130. Order Finding Non-Compliance-Failure to Act (December 20, 2010). The County then 
achieved compliance when it adopted two ordinances completing the 2005 county-wide 
population projection and UGA boundary review. Order Finding Compliance-Failure to Act (July 
12, 2011). {ǳōǎŜǉǳŜƴǘƭȅΣ ǘƘŜ /ƛǘȅ ŦƛƭŜŘ ǎǳōǎǘŀƴǘƛǾŜ ŎƘŀƭƭŜƴƎŜǎ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ŀŎǘƛƻƴΥ 
Case No. 11-2-0005.  
 

¶ Weyerhaeuser Company, et al v. Thurston County, Case No. 10-2-0020c10F

14 
vǳŀǊǊȅ ŀƴŘ ƳƛƴƛƴƎ ǎƛǘŜ ƻǿƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛƻƴ ƻŦ ƳƛƴŜǊŀƭ ǊŜǎƻǳǊŎŜ ƭŀƴŘ 
designation criteria. Addressing both designation and conservation of mineral resource lands, 
including the appropriate time to apply newly adopted designation criteria, the Board found 
noncompliance in several respects and remanded. Amended Final Decision and Order (June 17, 

                                                           
13 Case No. 10-2-0016c is the consolidation of Case Nos. 10-2-0014, 10-2-0015 and 10-2-0016. 
14 Case No. 10-2-0020c is the consolidation of Case Nos. 10-2-0018, 10-2-0019 and 10-2-0020c. 
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2011). The Board then found the County had achieved compliance with RCW 36.70A.172 through 
its inclusion of Best Available Science but had failed to achieve compliance with RCW 
36.70A.170(1) and (2) as its adopted criteria: 1.) precluded dual designation of forest lands and 
mineral resource lands of long-term commercial significance without first determining whether 
they were incompatible and without ascertaining which of the incompatible  natural resource 
lands had the greater long-term commercial significance, and; 2.) precluded dual designation of 
mineral resource lands of long-term commercial significance and critical areas. Compliance Order 
(July 17, 2012). On compliance, the County allowed the co-designation of forest lands and mineral 
resource lands and critical areas and mineral resource lands, addressing potentially incompatible 
or inappropriate uses through development regulations. The case was closed. Compliance Order 
(March 15, 2013). 
 
Key Holdings: Critical Areas, Internal Consistency, Invalidity, Jurisdiction, Mineral Resource 
Lands, Natural Resource Lands, Property Rights, Public Participation, Minimum Guidelines 
 

¶ Futurewise v. Pacific County, Case No. 10-2-0021 
CǳǘǳǊŜǿƛǎŜ ŎƘŀƭƭŜƴƎŜŘ tŀŎƛŦƛŎ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛon of comprehensive plan amendments arguing the 
update failed to include and properly designate and conserve agricultural lands of long-term 
commercial significance; properly size urban growth areas; and properly designate LAMIRDs. The 
Board found there was enough vacant, buildable land within the municipal boundaries of each of 
the cities to accommodate future growth. FDO (June 22, 2011). The County was subsequently 
found in compliance. Compliance Order (August 8, 2012). The Board was affirmed in a Court of 
Appeals Division II unpublished opinion issued December 10, 2013, Futurewise v. Growth 
Management Hearings Board, et al., Docket Number: 43643-4, 2013 Wash. App. LEXIS 2802. 
 
Key Holdings: Amendment, Urban Growth Areas (UGAs), Market Factor 
 

2011 Cases  
¶ David Stalheim v. Whatcom County, Case No. 11-2-0001 

Petitioner challenged a Whatcom County ordinance establishing a six-month interim, one-time 
extension for land use development permits that would otherwise expire. The County challenged 
ǘƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ŀǎ ǘƘŜ ƻǊŘƛƴŀƴŎŜ Ŝxpired one day before the HOM. The Board held it had 
jurisdiction based on five Supreme Court criteria, the Ordinance failed to be guided by Goal 10 
(environment), failed to protect critical areas and the environmental review of the proposal did 
not incorporate SEPA. The Board found inconsistency between the comprehensive plan and 
development regulations and remanded the matter to the County.  A determination of invalidity 
was entered. FDO (Aug. 2, 2011). 
 
Upon compliance, the Board determined the County addressed the findings of noncompliance 
and the case was closed Compliance Order (June 21, 2012). Petitioner moved for reconsideration 
alleging the County failed to consider BAS or other regulations adopted since the permits were 
issued. Petitioner claimed permits extended by the County were still out of compliance with the 
GMA. The Board denied the motion finding it could not require the County to conduct BAS 
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threshold determinations or apply other more recent development regulations to expired 
permits, or those set to expire. The Board expressed serious concerns about the County's actions 
to extend permits, but remedies for those permits were not available to the Board. Order Denying 
Motion for Reconsideration (July 17, 2012). 
 
Key Holdings: Environment (Goal 10), Internal Consistency, Invalidity, Jurisdiction, Moratoria, 
Public Participation, SEPA, Permits 
 

¶ C. Dean Martin v. Whatcom County, Case No. 11-2-0002 
Petitioner challenged WhatcoƳ /ƻǳƴǘȅΩǎ ǊŜȊƻƴŜ ƻŦ ŀǇǇǊƻȄƛƳŀǘŜƭȅ ттл ŀŎǊŜǎ ŦǊƻƳ wмл όwǳǊŀƭ hƴŜ 
Unit per 10 Acres) to R5 (Rural One Unit per 5 Acres). Petitioner alleged the rezones: failed to 
protect agricultural land of long term commercial significance; were inconsistent with the 
/ƻǳƴǘȅΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴΤ ǾƛƻƭŀǘŜŘ ǇǳōƭƛŎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ǇǊƻǾƛǎƛƻƴǎ of the GMA; and violated 
SEPA. The Board upheld the rezones, determining that the R5 zone was not demonstrated to 
impair ALLTCS. The Board likewise failed to find public participation or SEPA violations. However, 
the Board found the rezones were inconsistent with County Plan Policy 2K-1 which indicated the 
/ƻǳƴǘȅ ǎƘƻǳƭŘ ά[ƛƳƛǘ ƭŀƴŘ ƛƴ ƻƴŜ-hundred year floodplains to low-intensity land uses such as 
ƻǇŜƴ ǎǇŀŎŜ ŎƻǊǊƛŘƻǊǎ ƻǊ ŀƎǊƛŎǳƭǘǳǊŜΦέ FDO (July 22, 2011). 
 
Upon compliance, the County amended its Comprehensive Plan by rezoning approximately 98 
floodplain acres from R5A to R10A. The Board found the County in compliance and closed the 
case. Order Finding Compliance (December 22, 2011). 
 
Key Holdings: Agricultural Lands, External Consistency, Mootness, Public Participation, SEPA 
 

¶ Ronald N. Nilson, Friends of Mineral Lake, Roberta Church and Eugene Butler v. Lewis County, 
Case No. 11-2-0003 
Petitioners challenged comprehensive plan and development regulation amendments rezoning 
RCW 36.70A.170 designated natural resource forest land from a classification/designation of 
Forest Lands of Long Term Commercial Significance (1du/80 acres) to one of Forest Lands of Local 
Importance (1 du/20 acres). The Board found the County action resulted in plan and zoning map 
inconsistencies as similarly situated properties were classified and designated differently.  
Invalidity was denied. Final Decision and Order (August 31, 2011). 
 
wŜǎǇƻƴŘŜƴǘ ŀƴŘ LƴǘŜǊǾŜƴƻǊΩǎ Ƴƻǘƛƻƴǎ ŦƻǊ ǊŜŎƻƴǎƛŘŜǊŀǘƛƻƴ ǿŜǊŜ ŘŜƴƛŜŘΦ Order Denying Motions 
for Reconsideration (October 3, 2011). The Thurston County Superior Court upheld the Board 
following which the County took action to adopt separate comprehensive plan and zoning maps, 
action which it argued addressed noncompliance. The Board disagreed, finding the County in 
continuing noncompliance due to a failure of the zoning designations to be consistent with and 
to implement the comprehensive plan. Compliance Order (September 6, 2012). The FDO and 
Compliance Order include extensive discussion of the classification and designation of natural 
resource lands. The County rescinded the challenged Resolution and Ordinance and the matter 
was dismissed. Order Finding Compliance and Dismissing Case (April 25, 2013). 
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Key Holdings: Inconsistency, Natural Resource Lands, Settlement 
 

¶ City of Oak Harbor v. Island County, Case No. 11-2-0004 
Petitioner challenged timing of comprehensive plan amendments and consistency between sub-
area plans and comprehensive plans. The County argued the issues were not ripe for review and 
moved to dismissΦ ¢ƘŜ .ƻŀǊŘ ƛƴƛǘƛŀƭƭȅ ŎƻƴǎƛŘŜǊŜŘ ǿƘŜǘƘŜǊ ƎǊŀƴǘƛƴƎ ǘƘŜ /ƻǳƴǘȅΩǎ aƻǘƛƻƴ ǿƻǳƭŘ 
ǇǊŜŎƭǳŘŜ ǎǳōǎŜǉǳŜƴǘ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻǾŜǊ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ ŀƴŘ ǿƘŜǘƘŜǊ ǎǳŎƘ ŀ ǊǳƭƛƴƎ ǿƻǳƭŘ ōŀǊ 
future petitions challenging the substance of the ordinance. The Board found the CountȅΩǎ 
preliminary action was merely a step toward completing work to design an urban area in 
Southern Whidbey Island. It concluded the challenge was premature and dismissed the case. 
Order Granting Motion to Dismiss (July 8, 2011) at 5-6. 
 
Key Holding: Sub-Area Plans 
 

¶ City of Oak Harbor v. Island County, Case No. 11-2-0005 
tŜǘƛǘƛƻƴŜǊ /ƛǘȅ ƻŦ hŀƪ IŀǊōƻǊ ŎƘŀƭƭŜƴƎŜŘ LǎƭŀƴŘ /ƻǳƴǘȅΩǎ amendments to population projections 
and urban growth area boundaries. The Board concluded the City failed to demonstrate the 
/ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ ǿŜǊŜ ŎƭŜŀǊƭȅ ŜǊǊƻƴŜƻǳǎ ŀƴŘ ƛƴ Ǿƛƻƭŀǘƛƻƴ ƻŦ ǘƘŜ Da!Φ Final Order and Decision 
(December 12, 2011). hŀƪ IŀǊōƻǊ ŀǇǇŜŀƭŜŘ ǘƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ¢ƘǳǊǎǘƻƴ {ǳǇŜǊƛƻǊ /ƻǳǊǘ ƻƴ 
March 22, 2012. (Court No. 12-2-00032-5) On June 21, 2013, Thurston Superior Court affirmed 
ǘƘŜ .ƻŀǊŘΩǎ 5ŜŎŜƳōŜǊ мнΣ нлмм, Final Decision and Order. 
 
Key Holdings: Comprehensive Plans, Public Participation, Urban Growth Areas (UGAs) 
 

¶ City of Bellingham v. Whatcom County, Case No. 11-2-0006 
Bellingham requested the Board dismiss their appeal as a settlement agreement between it and 
Respondent Whatcom County had been satisfied. The Board dismissed the case. Order Granting 
Motion to Voluntarily Dismiss (June 15, 2012). 
 

¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c,11F

15 
coordinated with Futurewise v. Whatcom County and Gold Star Resorts, Inc., Intervenor, Case 
No. 05-2-0013  
The County adopted Comprehensive Plan and development regulation amendments pertaining 
to Limited Areas of More Intensive Rural Development (LAMIRDs) and rural development.  
 
The Board found that in revising its rural element, the County failed to include adequate 
measures within the Rural Element to protect rural character, its development regulations for 
LAMIRDs failed to provide that the development permitted in LAMIRDs would be based on the 
existing area or existing use as of July 1, 1990, and those provisions were found to be invalid. 

                                                           
15 Case No. 11-2-0010c is the consolidation of Case Nos. 11-2-0007, 11-2-0008, 11-2-0009 and 11-2-0010. Case No. 05-2-
0013 is coordinated with this case.  
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Some of the LAMIRDs were oversized or improperly established adjacent to a UGA and they were 
found to be invalid. 
 
The Board found the County created an inconsistency between the rural area population 
ŀƭƭƻŎŀǘƛƻƴ ŀƭƭƻǿŜŘ ōȅ ǘƘŜ /ƻǳƴǘȅΩǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ŀƴŘ ǘƘŜ ŀƭƭƻŎŀǘƛƻƴ ǇǊƻǾƛŘŜŘ ŦƻǊ ƛƴ 
the Comprehensive Plan, the County failed to properly coordinate with the City of Bellingham 
and other service providers with respect to water service and fire protection services required by 
the new rural land use provisions, and certain provisions were inconsistent with water quality 
protections for the Lake Whatcom Watershed. Final Decision and Order (January 9, 2012). 
 
Key Holdings: Rural Character, LAMIRDs, Rural Densities, Rural Element, Interjurisdictional 
Coordination, Comprehensive Plan, Burden of Proof, Jurisdiction 
 
On January 4, 2013, the Board issued an order finding partial compliance but finding continuing 
non-compliance and imposing invalidity on several development regulations and comprehensive 
plan policies concerning LAMIRDs and measures to protect rural character. Because Petitioners 
had filed a new challenge to the compliance action (Ordinance 2012-032) concerning measures 
to protect surface and grounŘǿŀǘŜǊ ǊŜǎƻǳǊŎŜǎΣ ǘƘŜ .ƻŀǊŘ ƘŜƭŘ ƛǘǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ /ƻǳƴǘȅΩǎ 
measures to protect rural water resources to Case No. 12-2-0013. Compliance Order and Order 
Following Remand on Issue of LAMIRDS (January 4, 2013). 
 
Key Holdings: Rural Element, Innovative Techniques (Clustering), LAMIRDs, Legislative Findings 

 
{ŜǾŜǊŀƭ ǇŀǊǘƛŜǎ ŦƛƭŜŘ ŀǇǇŜŀƭǎ ƻŦ ǘƘŜ .ƻŀǊŘΩǎ WŀƴǳŀǊȅ пΣ нлмо, Compliance Order and the Board 
issued a Certificate of Appealability for direct review. Certificate of Appealability (March 15, 
2013). Lƴ ŀƴ ǳƴǇǳōƭƛǎƘŜŘ ƻǇƛƴƛƻƴΣ ǘƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭǎ 5ƛǾΦ L ǳǇƘŜƭŘ ǘƘŜ .ƻŀǊŘΩǎ ŦƛƴŘƛƴƎ ƻŦ 
compliance on rural population. Hirst v. GMHB, 2014 Wash. App. LEXIS 1675 (June 30, 2014). 
 
Key Holdings: Certificate of Appealability 
 
On November 8, 2013, partial compliance was found but certain LAMIRD development 
regulations and specific LAMIRD boundaries remained non-compliant. The Board granted a stay 
of the compliance schedule pending court appeals. Order Finding Continuing Noncompliance, 
Extending Invalidity, and Granting Stay of Compliance Schedule (November 8, 2013).  
 
On January 23, 2014, the Board found compliance on all but one issue: reliance on clustering as 
a measure to protect rural character. Order Granting Motion for Reconsideration (January 23, 
2014); Order Finding Compliance and Non-Compliance, As Amended on Reconsideration (January 
23, 2014). The County amended its regulations and the Board found compliance. Order Finding 
Compliance (May 14, 2014). 
 
Key Holdings: Burden of Proof, Innovative Techniques (Clustering), Invalidity 
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¶ John Peranzi, Vallie Jo Fry and Tony and Isobel Cairone v. City of Olympia, Case No. 11-2-0011 
¢ƘŜ tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƛǘȅ ƻŦ hƭȅƳǇƛŀΩǎ ŀŘƻǇǘƛƻƴ of an ordinance which amended 
ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ǘƻ ŀǳǘƘƻǊƛȊŜ ŀ ǇŜǊƳŀƴŜƴǘ ά/ƻǳƴǘȅ IƻƳŜƭŜǎǎ 9ƴŎŀƳǇƳŜƴǘέ ŀǎ ŀ 
ŎƻƴŘƛǘƛƻƴŀƭ ǳǎŜ ƻƴ ǇǊƻǇŜǊǘȅ ǿƛǘƘƛƴ ǘƘŜ /ƛǘȅΩǎ [ƛƎƘǘ LƴŘǳǎǘǊƛŀƭ ½ƻƴƛƴƎ 5ƛǎǘǊƛŎǘΦ The Board found 
allowance of the homeless encampment in an industrial district was not consistent with and 
failed to implement the comprehensive plan. FDO (May 4, 2012). During the compliance period 
Petitioners asserted RCW 36.70A.130(2) precluded the City from amending its Comprehensive 
Plan to attain compliance as they had only challenged the adopted development regulations. The 
City requested clarification from the Board. Order on Motion for Clarification (June 21, 2012). 
On compliance the City amended the Comprehensive Plan thus eliminating the development 
regulation inconsistency and failure to implement. The case was closed. Compliance Order 
(November 16, 2012). 
 
Key Holding: Compliance 
 

2012 Cases 
¶ Futurewise and City of Bellingham v. Whatcom County and Caitac USA Corp, Intervenor, Case 

No. 12-2-0003c12F

16 
The Board issued an order extending the case for settlement purposes. Thereafter, the parties 
stipulated to an order of dismissal and the Board dismissed and closed the case. Order of 
Dismissal (March 11, 2013). 
 

¶ Alvin Alexanderson, Dragonslayer, Inc. and Michels Development, LLC v. City of La Center, Case 
No. 12-2-0004 
Petitioners challenged a City Resolution authorizing extension of sewer service to property on 
which the Cowlitz Indian Tribe proposed to build a casino resort, recreational vehicle park and 
other tribal facilities on 150 acres approved by the United States Department of Interior to be 
taken into trust on behalf of the Tribe for reservation purposes. The Board addressed a 
jurisdictional challenge, framing the issue as follows: Whether the Resolution has the effect of 
ŀƳŜƴŘƛƴƎ ǘƘŜ /ƛǘȅΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ŀƴŘκƻǊ ƛǘǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎΚ The Board found 
the analysis of the Court in Alexanderson v. Clark CountyΣ мор ²ƴΦ !ǇǇΦ рпмΣ ŘƛŎǘŀǘŜŘ ǘƘŜ .ƻŀǊŘΩs 
finding that it had jurisdiction as the Resolution constituted a de facto Comprehensive Plan 
amendment. Order on Dispositive Motion (May 4, 2012). The Board subsequently dismissed the 
matter. Order of Dismissal on Stipulation (July 9, 2012).  
 
Key Holding: Comprehensive Plan 
 

¶ Haggen, Inc. and Briar Development Company, LLP v. City of Ferndale, Case No. 12-2-0006c13F

17 
See Case No. 12-2-0010c. 

                                                           
16 Case No. 12-2-0003c is the consolidation of Case Nos. 12-2-0002c (previously consolidated with 12-2-0001) and 12-2-
0003. 
17 Case No. 12-2-0006c was the consolidation of Case Nos. 12-2-0005 and 12-2-0006. 
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¶ /ƻƴŎǊŜǘŜ bƻǊΩ²Ŝǎǘ ŀƴŘ пaнYΣ [[/ ǾΦ ²ƘŀǘŎƻƳ /ƻǳƴǘȅΣ Case No. 12-2-0007 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ denial of requested comprehensive plan and zoning 
ŀƳŜƴŘƳŜƴǘǎ ǿƘƛŎƘ ǿƻǳƭŘ ƛƴŎƭǳŘŜ tŜǘƛǘƛƻƴŜǊǎΩ ǇǊƻǇŜǊǘȅ ƛƴ ŀ aƛƴŜǊŀƭ wŜǎƻǳǊŎŜ hǾŜǊƭŀȅΣ ŎƭŀƛƳƛƴƎ 
the County failed to follow its comprehensive plan criteria and process for a MRL designation 
change. The Board fƻǳƴŘ ƴŜƛǘƘŜǊ ǘƘŜ Da! ƴƻǊ ǘƘŜ /ƻǳƴǘȅΩǎ ǇƭŀƴκǊŜƎǳƭŀǘƛƻƴǎ ƛƳǇƻǎŜŘ ŀ Řǳǘȅ ƻƴ 
it to designate mineral resource lands during an annual plan update. Final Decision and Order 
(September 25, 2012). 
 
An appeal was filed in October, 2012 with the Thurston County Superior Court. The Board 
declined to issue a Certificate of Appealability. Order on Request for Certificate for Appealability 
(December 13, 2012). ¢ƘŜ .ƻŀǊŘΩǎ C5h ǿŀǎ ŀŦŦƛǊƳŜŘ ƛƴ /ŀǳǎŜ bƻΦ мн-2-02214-1. The Court of 
Appeals, Cause No. 45563-3-II, affirmed the Board finding the comprehensive plan did not 
require the County to designate the property at issue as MRL and thus the decision of the County 
did not violate RCW 36.70A.120. Review denied, Washington Supreme Court Cause No. 91378-1, 
July 8, 2015.  
 
Key Holding: Amendment 
 

¶ Sawarne Lumber Company, Ltd. and Ferndale Town Center, LLC v. City of Ferndale, Case No. 12-
2-0009c14F

18 
See Case No. 12-2-0010c. 
 

¶ Sawarne Lumber Company, Ltd. and Ferndale Town Center, LLC v. City of Ferndale, Case No. 12-
2-0010c15F

19 
Petitioners Sawarne Lumber Company and Ferndale Town Center challenged the City of 
CŜǊƴŘŀƭŜΩǎ ŀŘƻǇǘƛƻƴ ƻŦ hǊŘƛƴŀƴŎŜǎ мсфоΣ мтлтΣ мтлу ŀƴŘ мтмл ŎƭŀƛƳƛƴƎ Ǿƛƻƭŀǘƛƻƴǎ ƻŦ Da! ǇǳōƭƛŎ 
participation requirements, SEPA, and GMA procedural flaws. The case was extended for 
settlement purposes. On October 8, 2013, the Parties stipulated to dismiss the case and the 
Board closed the case on October 10, 2013 Order of Dismissal (October 10, 2013). 
 

¶ Thurston County Farm Bureau v. Thurston County, Case No. 12-2-0011 
Petitioner challenged a County enactment arguing it constituted regulation of existing and/or 
new agricultural activities in violation of the Voluntary Stewardship Program. Following 
numerous extensions a settlement was reached and the parties stipulated to dismissal. Order of 
Dismissal (March 3, 2014). 
 

¶ Governors Point Development Company, Triple R. Residential Construction, Inc., and The Sahlin 
Family v. Whatcom County, Case No. 12-2-0012 

                                                           
18 Case No. 12-2-0009c was the consolidation of Case Nos. 12-2-0006c, 12-2-0008, and 12-2-0009. 
19 Case No. 12-2-0010c is the final consolidation of Case Nos. 12-2-0006c, 12-2-0009c, and 12-2-0010. 
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The parties stipulated to dismissal and the case was closed. Order of Dismissal (December 7, 
2012). 
 

¶ Eric Hirst, Laura Leigh Brakke, Wendy Harris, David Stalheim, and Futurewise v. Whatcom 
County, Case No. 12-2-0013 
In deciding a challenge to Whatcom County Ordinance No. 2012-032, the Board found the County 
Comprehensive Plan Rural Element did not include the measures needed to protect the rural 
character by ensuring patterns of land use and development consistent with protection of surface 
water and groundwater resources as required by RCW 36.70A.070(5)(c)(v), RCW 36.70A.030(15), 
RCW 36.70A.020(10) and RCW 36.70A.070(1). The Board ruled Petitioners did not successfully 
argue inconsistencies between the Comprehensive Plan Rural Element and Transportation 
Element. Final Decision and Order (June 7, 2013). Thereafter, the Board found Whatcom County 
in continuing non-compliance. Compliance Order (January 10, 2014). Second Order on 
Compliance (April 15, 2014). The Board issued a Certificate of Appealability in the interest of 
definitive resolution of the water resource protection issues in the case. Certificate of 
Appealability (June 26, 2014). 
 
The Court of Appeals reversed, finding the Board used improper procedure and faulty legal 
analysis.  
 
The Court of Appeals decision was reversed in part by the Washington State Supreme Court which 
held the County's comprehensive plan did not ensure an adequate water supply before granting 
building permits or subdivision applications. The case was remanded to the Board. Whatcom Cty. 
v. W. Wash. Growth Mgmt. Hr'gs Bd., 186 Wash. 2d 648, 381 P.3d 1 (2016). The matter is on 
compliance. 
 

Key Holdings:  Rural Element, Rural Character, Water, Invalidity, Certificate of Appealability 
 

¶ David Carlsen v. City of Bellingham, Case No. 12-2-0014 
Petitioner Carlsen challenged tƘŜ /ƛǘȅ ƻŦ .ŜƭƭƛƴƎƘŀƳΩǎ ŀŘƻǇǘƛƻƴ ƻŦ ǘƘŜ CŀƛǊƘŀǾŜƴ bŜƛƎƘōƻǊƘƻƻŘ 
and Urban Village Plan on grounds that it was inconsistent with the City comprehensive land use 
plan, capital facilities and transportation plans and did not meet several GMA goals. Petitioner 
argued the City was responsible for providing sufficient parking facilities. The Board found that 
publicly-financed parking facilities are not a GMA requirement and the City had analyzed and 
addressed transportation and parking needs in Fairhaven. The City adopted a new plan and 
development regulations to meet the needs of a growing population and parking demands. Their 
action included adopting progressive transportation demand management policies, requiring the 
private sector to provide parking and allowing infilling for urban residential and commercial 
ventures within Fairhaven. The Board did not find the City was not guided by GMA goals nor did 
it find inconsistency violations. The case is closed and dismissed. Final Decision and Order (April 
10, 2013). 
 
Key Holding: Capital Facilities 
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¶ Allen Richard Curtis and Michael Whitney v. City of Raymond, Case No. 12-2-0015 
PetƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ŀƳŜƴŘƳŜƴǘǎ ǘƻ wŀȅƳƻƴŘΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴΣ ȊƻƴƛƴƎ ƳŀǇǎ ŀƴŘ ǊŜƭŀǘŜŘ 
development regulations, alleged SEPA violations and a failure of the City to adopt a public 
participation plan under RCW 36.70A.140. The City repealed the challenged amendments and 
issues related to the amendments were dismissed. Prehearing Order, Order Granting Settlement 
Extension and Order of Dismissal (December 28, 2012). The City acknowledged it had not adopted 
a public participation plan and the parties stipulated to a stay. The City then adopted the 
participation plan and the matter was dismissed. Order of Dismissal on Stipulation (April 9, 2013). 
 

¶ Whidbey Environmental Action Network v. Island County, Case No. 12-2-0016 
The Petitioners alleged the County had failed to review and update its comprehensive plan and 
development regulations for fish and wildlife habitat conservation critical areas. The County 
stipulated to non-compliance and the Board remanded the matter. Order on Stipulation of 
Noncompliance (January 25, 2013). Following adoption by the County of its FWHCA critical area 
update, the Board found compliance and the case was closed. Order Finding Compliance (October 
24, 2014). 
 

2013 Cases 
¶ Friends of the San Juans v. San Juan County, Case No. 13-2-0001 

See Case No. 13-2-0012c. 
 

¶ Friends of the San Juans v. San Juan County, Case No. 13-2-0002 
See Case No. 13-2-0012c. 
 

¶ Friends of the San Juans v. San Juan County, Case No. 13-2-0003  
See Case No. 13-2-0012c. 
 

¶ Friends of the San Juans v. San Juan County, Case No. 13-2-0004  
See Case No. 13-2-0012c. 
 

¶ P.J. Taggares Company v. San Juan County, Case No. 13-2-0005  
See Case No. 13-2-0012c. 
 

¶ P.J. Taggares Company v. San Juan County, Case No. 13-2-0006  
See Case No. 13-2-0012c. 
 

¶ P.J. Taggares Company v. San Juan County, Case No. 13-2-0007  
See Case No. 13-2-0012c. 
 

¶ Common Sense Alliance v. San Juan County, Case No. 13-2-0008  
See Case No. 13-2-0012c. 
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¶ Common Sense Alliance v. San Juan County, Case No. 13-2-0009  
See Case No. 13-2-0012c. 
 

¶ Common Sense Alliance v. San Juan County, Case No. 13-2-0010  
See Case No. 13-2-0012c. 
 

¶ William H. Wright v. San Juan County, Case No. 13-2-0011  
See Case No. 13-2-0012c. 
 

¶ Friends of the San Juans, P.J. Taggares Company, Common Sense Alliance, William H. Wright, 
and San Juan Builders Association v. San Juan County, Case No. 13-2-0012c16F

20 
Five Petitioners raised more than one-ƘǳƴŘǊŜŘ ƛǎǎǳŜǎ ŎƘŀƭƭŜƴƎƛƴƎ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛƻƴ of 
critical area regulations, including inadequate public participation, property rights, external 
inconsistency, failures to properly designate (including RCW 36.70A.480 challenges involving 
shorelines) and protect critical areas, failures to properly include BAS, and State Environmental 
Policy Act violations. The primary, substantive challenges focused on the designation and 
protection of the various types of critical areas and whether or not the County properly included 
the best available science. Those issues included alleged violations of RCW 36.70A.060, RCW 
36.70A.170 and RCW 36.70A.172, the GMA mandates which include the requirements to 
designate and protect critical areas and to do so while including BAS. Analysis of those issues was 
necessarily fact specific involving the BAS assembled by the County and whether or not the 
adopted development regulations reflected inclusion of BAS or, alternatively, whether the 
County provided the necessary justification for departure from BAS.  
 
The Board found some of the regulations violated RCW 36.70A.060 and RCW 36.70A.172, and 
that their adoption actions was not guided by RCW 36.70A.020(9) and (10). Specifically, the 
regulations found to be in violation of the GMA involved allowance of or exemptions for specific 
activities/uses in wetlands, FWHCAs and/or their buffers, including new and expanding 
agricultural activities, sewage disposal systems, and transmission and utility lines within private 
or public rights of way. The Board also found water quality buffer widths and habitat buffer 
widths fell outside of the range for buffer widths recommended by the BAS, without any 
reasoned justification. Final Decision and Order (September 6, 2013).  
 
Four of the Petitioners filed ŀǇǇŜŀƭǎ ƻŦ ǘƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ and some asked the Board to stay 
the effectiveness of its FDO. Others and the County objected. The Board denied the request. For 
discussion, see Order Denying Motions for Stay (October 17, 2013). 
 

                                                           
20 Case No. 13-2-0012c is the consolidation of Case Nos. 13-2-0001, 13-2-0002, 13-2-0003, 13-2-0004, 13-2-0005, 13-2-
0006, 13-2-0007, 13-2-0008, 13-2-0009, 13-2-0010, 13-2-0011, and 13-2-0012. 
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The Board subsequently found the County to be in compliance with two exceptions. The 
compliance order, including the dissent, presents extensive discussion of departure from BAS. 
Order Finding Compliance and Continuing Non-Compliance (August 20, 2014). 
 
The Board later found the County had achieved compliance and closed the case. Order Finding 
Compliance (May 14, 2015). 
 
¢ƘŜ {ŀƴ Wǳŀƴ /ƻǳƴǘȅ {ǳǇŜǊƛƻǊ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ǳǇƘƻƭŘƛƴƎ ǘƘŜ .ƻŀǊŘ ǿŀǎ ŀŦŦƛǊƳŜŘ ōȅ ǘƘŜ /ƻǳǊǘ ƻŦ 
Appeals in an unpublished decision. The Common Sense Alliance v. DǊƻǿǘƘ aƎƳǘΦ IǊΩƎǎΦ .ŘΦΣ 215 
Wash. App. LEXIS 1908 (Wash. Ct. App. Aug. 10, 2015). The Supreme Court denied review. 189 
Wn. App. 1026 (August 10, 2015).  
 
Key Holdings: Critical Areas, Definitions, External Consistency, Public Participation, Stay, 
Mitigation 
  

¶ Green Diamond Resource Company v. Mason County, Case No. 13-2-0013 
Petitioner Green Diamond Resource Company challenged Mason County when it denied a 
redesignation of property. The issue was whether Mason County acted in conformity with its 
comprehensive plan and whether the Board had jurisdiction. Petitioners withdrew their appeal 
and the case was dismissed. Order of Dismissal (April 2, 2013). 
 

¶ Association of Citizens Concerned About Chambers Lake Basin, Save L.B.A Forest and Trails, 
Emilie M. Case, John Cusick, Brian Faller, Cristiana Figueroa-Kaminsky, Lou Guethlein, George 
Guethlein, Steve Moore, Eric Nelson, Dennis Ohare, Rhonda Olnick, Daniel Perry, and Jane 
Stavish v. City of Olympia, Case No. 13-2-0014 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƛǘȅ ƻŦ hƭȅƳǇƛŀΩǎ ƴƻƴ-project specific downzone of 80 acres from 
Neighborhood Village to Residential 4-у ŀƴŘ ŀǎǎŜǊǘŜŘ ǘƘŜ /ƛǘȅΩǎ ŀŎǘƛƻƴ ǿŀǎ ōŀǎŜŘ ƻƴ an 
inadequate environmental analysis thus violating SEPA as well as GMA requirements for internal 
consistency. The Board found the City adequately evaluated the environmental impacts, 
including alternatives and cumulative impacts and that the EIS correctly addressed the need for 
more detailed environmental analysis when a site-specific proposal is submitted. No GMA 
inconsistencies were found. The appeal was denied and the case closed. Final Decision and Order 
(August 7, 2013). 
 
Key Holding: SEPA 
 

¶ Futurewise v. Thurston County, Case No. 13-2-0015 
The Petitioner challenged the dedesignation of 185 acres of agricultural natural resource land. 
The landowner intervened, the parties requested and were granted settlement extensions, and 
the matter was resolved. Order of Dismissal (July 17, 2014). 
 

¶ Jack Petree v. Whatcom County, Case No. 13-2-0016 
See Case No. 13-2-0018c. 
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¶ WV Wells Testamentary Trust and Marilyn Wells Derig v. City of Anacortes, Case No. 13-2-0017 
The Petitioners raised an internal comprehensive plan consistency challenge under RCW 
36.70A.070 (preamble). The City had finalized its RCW 36.70A.130 comprehensive plan update in 
нллтΣ ǿƘƛŎƘ ƛƴŎƻǊǇƻǊŀǘŜŘ ƛǘǎ ά/ƛǘȅ ƻŦ !ƴŀŎƻǊǘŜǎ {ƘƻǊŜƭƛƴŜ aŀǎǘŜǊ tƭŀƴΣ нлллέ by reference. In 
нлмлΣ ǘƘŜ /ƛǘȅ ǊŜŎŜƛǾŜŘ 5h9 ŀǇǇǊƻǾŀƭ ƻŦ ƛǘǎ {at ǳǇŘŀǘŜ ǿƘƛŎƘ ǿŀǎ ǘƛǘƭŜŘΥ ά/ƛǘȅ ƻŦ !ƴŀŎƻǊǘŜǎ 
{ƘƻǊŜƭƛƴŜ aŀǎǘŜǊ tǊƻƎǊŀƳΣ нлмлέΦ ¢ƘŜ ŎƘŀƭƭŜƴƎŜŘ hǊŘƛƴŀƴŎŜ ŀƳŜƴŘŜŘ ǘƘŜ /ƛǘȅΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ 
Plan by changing the title of the incorporated SMP to the 2010 title. The Board dismissed the 
ƳŀǘǘŜǊ ƻƴ ǘƘŜ /ƛǘȅΩǎ ƳƻǘƛƻƴΣ ŦƛƴŘƛƴƎ tŜǘƛǘƛƻƴŜǊǎΩ ŎƘŀƭƭŜƴƎŜ ǿŀǎ ǘƛƳŜ ōŀǊǊŜŘ ŀǎ ŀƴȅ ŎƻƳǇǊŜƘŜƴǎƛǾŜ 
plan inconsistency arose at the time the SMP was approved in 2010. The 2013 comprehensive 
plan amendments were mere title changes and could not have resulted in an internal 
comprehensive plan inconsistency. Order of Dismissal (July 5, 2013). 
 

¶ Petree and Westergreen, et al. v. Whatcom County, Case No. 13-2-0018c17F

21 
Petitioners challenged a Whatcom County resolution which requested the Department of Natural 
Resources to reconvey 8,844 acres of state forest land to the County for park purposes pursuant 
to RCW 79.22.300 and 330. Petitioners ŀǊƎǳŜŘ ǘƘƛǎ ǿŀǎ ŀ ŘŜ ŦŀŎǘƻ ŀƳŜƴŘƳŜƴǘ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ 
comprehensive plan or development regulations. Finding the Board lacked jurisdiction over the 
/ƻǳƴǘȅΩǎ ŀŎǘƛƻƴΣ ǘƘŜ ŎŀǎŜ ǿŀǎ ŘƛǎƳƛǎǎŜŘΦ Order of Dismissal (July 17, 2013). 
 
Key Holdings: Jurisdiction, De Facto Amendment 
 

¶ William H. Wright v. San Juan County, Case No. 13-2-0019 
While the Petitioner asserted chapter 43.21C RCW (SEPA) violations, his two issue statements 
ŀƭƭŜƎŜŘ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ w/² флΦруΦмллόмύ ŀƴŘ ŀ ŦŀƛƭǳǊŜ ǘƻ ŀǎǎŜƳōƭŜ άŎǳǊǊŜƴǘΣ ŀŎŎǳǊŀǘŜΣ ŀƴŘ 
ŎƻƳǇƭŜǘŜ ǎŎƛŜƴǘƛŦƛŎ ŀƴŘ ǘŜŎƘƴƛŎŀƭ ƛƴŦƻǊƳŀǘƛƻƴέΣ ŀǇǇŀǊŜƴǘƭȅ ƛƴ ǊŜƎŀǊŘǎ ǘƻ ŀƴ ƻƴƎƻƛƴƎ {Ƙƻreline 
Management Program update. The Board dismissed the matter, finding: 1) there was no final, 
appealable decision made by the Department of Ecology, (2) any challenge alleging violations of 
chapter 43.21C RCW in regards to SMA amendments can only be raised in conjunction with a 
Ŧƛƴŀƭ 5h9 ŘŜŎƛǎƛƻƴΣ όоύ ǘƘŜ tCw ǿŀǎ ŦǊƛǾƻƭƻǳǎΣ ŀƴŘ όпύ tŜǘƛǘƛƻƴŜǊ ŦŀƛƭŜŘ ǘƻ ƛƴǾƻƪŜ ǘƘŜ .ƻŀǊŘΩǎ 
jurisdiction to consider a shoreline master program amendment and/or a SEPA violation. Order 
of Dismissal (July 5, 2013). 
 

¶ Olympia Master Builders v. City of Olympia, Case No. 13-2-0020 
¢ƘŜ tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƛǘȅΩǎ ǊŜŀƭƭƻŎŀǘƛƻƴ ƻŦ ŦǳƴŘǎ ǘƻ ǘƘŜ ǇǳǊŎƘŀǎŜ ƻŦ ǇŀǊƪ ƭŀƴŘΣ ŀƭƭŜƎƛƴƎ 
the action constituted a de facto comprehensive plan amendment. Numerous parties intervened. 
Settlement extensions were granted culminating in a stipulation for dismissal. Order of Dismissal 
(November 6, 2013). 
 

                                                           
21 Case No. 13-2-0018c is the consolidation of Case Nos. 13-2-0016 and 13-2-0018 

http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3330
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3341
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3331
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3331
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3426
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3426


Western Washington Region: Digest of Decisions by Key Holdings 

Growth Management Hearings Board Digest of 
Decisions   
64 
Revised July 19 

¶ JW The John Wilson Group v. City of Tumwater and Thurston Regional Planning Council, Case 
No. 13-2-0021 
The Board found there was no final, appealable decision made by the City of Tumwater. The 
Petition for Review on its face did not meet the jurisdictional requirements of the GMA and the 
case was dismissed. Order of Dismissal (October 28, 2013). 
 
Key Holding: Jurisdiction 
 

¶ Nicole Brown, Wendy Harris, and Tip Johnson v. Whatcom County, Case No. 13-2-0022 
tŜǘƛǘƛƻƴŜǊǎ ŀƭƭŜƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ Řecision to allow packing houses of up to 20,000 square feet in 
designated agricultural resource lands failed to assure conservation of those lands and failed to 
protect critical areas, water quality and quantity. The parties requested and were granted several 
settlement extensions. The parties then filed a stipulation for dismissal. The case was closed. 
Order of Dismissal on Stipulation (October 1, 2014). 
 

2014 Cases 
¶ Dragonslayer, Inc. and Michels Development, LLC v. City of La Center, Case No. 14-2-0001 

See Case No. 14-2-0003c. 
 

¶ Greg and Susan Gilbert v. City of La Center, Case No. 14-2-0002 
See Case No. 14-2-0003c. 
 

¶ Dragonslayer, Inc., Michels Development, LLC, Greg and Susan Gilbert, and Clark County v. City 
of La Center, Case No. 14-2-0003c18F

22 
Three petitions challenging the City's decision to extend sewer service to 151 acres planned for 
a Cowlitz Indian Tribe casino complex were consolidated. The PFRs alleged violations involving 
inter jurisdictional consistency/coordination, internal consistency, preservation of designated 
agricultural lands, extension of sewer service beyond urban areas and SEPA.  
 
Petitioners challenged the City of La Center's decision to extend sewer service to land outside the 
/ƛǘȅΩǎ ¦Ǌōŀƴ DǊƻǿǘƘ !ǊŜŀ planned for a Cowlitz Indian tribal casino complex. Petitioners alleged 
violations involving inter-jurisdictional consistency/coordination, internal consistency, 
preservation of designated agricultural lands, extension of sewer service beyond urban areas and 
SEPA. ¢ƘŜ .ƻŀǊŘ ŦƻǳƴŘ ƛƴŎƻƴǎƛǎǘŜƴŎƛŜǎ ōŜǘǿŜŜƴ ǘƘŜ /ƛǘȅΩǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ǇƻƭƛŎƛŜǎ ŀƴŘ ǘƘŜ 
Countywide Planning Policies. Corrected Final Decision and Order (October 24, 2014).  
 
¢ƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ .ƻŀǊŘΩǎ ƻǊŘŜǊ ǘƘŜ /ƛǘȅ ŘŜƭŜǘŜŘ ƭŀƴƎǳŀƎŜ ǊŜŦŜǊǊƛƴƎ ǘƻ ŘŜǾŜƭƻǇƳŜƴǘ άŀŘƧŀŎŜƴǘ 
ǘƻέ ƛǘǎ /ƛǘȅ ōƻǳƴŘŀǊȅ ŀƴŘ ǊŜŦŜǊŜƴŎŜǎ ǘƻ ŜǾŀƭǳŀǘƛƴƎ ŘŜǾŜƭƻǇƳŜƴǘ ƻǇǇƻǊǘǳƴƛǘƛŜǎ ǿƛǘƘ ǘƘŜ /ƻǿƭƛǘȊ 
Tribe. However, the Board found a City Plan policy remained inconsistent with a County 20-year 
Planning Policy and a Comprehensive Plan Policy in violation of RCW 36.70A.100 and RCW 
36.70A.210. Compliance Order (May 29, 2015).  

                                                           
22 Case No. 14-2-0003c is the consolidation of Case Nos. 14-2-0001, 14-2-0002, and 14-2-0003. 
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The Thurston County Superior Court ŀŦŦƛǊƳŜŘ ǘƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ ό/ŀǳǎŜ bƻΦ мп-2-02193-1). 
That ruling was appealed and the parties then requested the Court of Appeals stay the matter 
ǇŜƴŘƛƴƎ ǘƘŜ /ƛǘȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ŀŎǘƛƻƴΦ CƻƭƭƻǿƛƴƎ ǘƘŀǘ ŀŎǘƛƻƴΣ ǘƘŜ .ƻŀǊŘ ŦƻǳƴŘ ŎƻƳǇƭƛance and the 
appeal was dismissed.  
 

Key Holdings: Comprehensive Plan, Urban Services  
 

¶ John Wilson NFC v. City of Tumwater, Case No. 14-2-0004 
¢ƘŜ tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘǊŜŜ ǎŜǇŀǊŀǘŜ ƻǊŘƛƴŀƴŎŜǎΦ ¢ƘŜ /ƛǘȅΩǎ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ǿŀǎ ƎǊŀƴǘŜŘ 
ōŀǎŜŘ ƻƴ ǘƘŜ tŜǘƛǘƛƻƴŜǊΩǎ ŦŀƛƭǳǊŜ ǘƻ ƛƴŎƭǳŘŜ ŀ ŘŜǘŀƛƭŜŘ ǎǘŀǘŜƳŜƴǘ ƻŦ ƛǎǎǳŜǎΣ Ƙƛǎ ƭŀŎƪ ƻŦ ǎǘŀƴŘƛƴƎ ǘƻ 
challenge one of the ordinances, and a failure to serve the respondent Thurston Regional 
Planning Council. Order of Dismissal (April 23, 2014). A motion for reconsideration was denied. 
Order Denying Motion for Reconsideration (May 28, 2014). 
 

¶ William H. Wright v. San Juan County, Case No. 14-2-0005 
The Petitioner challenged an ordinance adopted for the purpose of complying with ǘƘŜ .ƻŀǊŘΩǎ 
Final Decision and Order in Case No. 13-2-ллмнŎΦ ¢ƘŜ /ƻǳƴǘȅΩǎ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ǘƘŜ ǎŜǾŜƴ ƛǎǎǳŜǎ 
ǊŀƛǎŜŘ ǿŀǎ ƎǊŀƴǘŜŘ ōŀǎŜŘ ƻƴ ǘƘŜ tŜǘƛǘƛƻƴŜǊΩǎ ŦŀƛƭǳǊŜ ǘƻ ƛƴŎƭǳŘŜ ŀ ŘŜǘŀƛƭŜŘ ǎǘŀǘŜƳŜƴǘ ƻŦ ƛǎǎǳŜǎ ƛƴ 
some of the issue statements, the fact one of the issues failed to challenge a comprehensive plan, 
a development regulation, or an amendment of same, and allegations of violations of 
administrative rules which did not include applicable requirements. Order on Motion to Dismiss 
(May 29, 2014). 
 
The Petitioner initially moved to disqualify the panel designated to hear the case. Each member 
of the panel declined, filing responses to the motion to disqualify. See Determination on Motion 
to Disqualify (Board Member Roehl), Determination of Board Member Raymond Paolella, 
Determination on Motion to Disqualify (Board Member Carter).  
 
Key Holding: Recusal 
 

¶ Hood Canal Sand & Gravel LLC, dba Thorndyke Resource v. Washington State Department of 
Ecology and Jefferson County, Case No. 14-2-0006 
See Case No. 14-2-0008c. 
 

¶ Olympic Stewardship Foundation, J. Eugene Farr, Wayne and Peggy King, Anne Bartow, Bill 
Eldridge, Bud and Val Schindler, and Ronald Holsman v. Jefferson County and State of 
Washington Department of Ecology, Case No. 14-2-0007 
See Case No. 14-2-0008c. 
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¶ Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of Ecology, Case No. 
14-2-0008c19F

23 
Jefferson County adopted and the Department of Ecology approved an updated Shoreline Master 
Program. Challenges were filed by Hood Canal Sand & Gravel, a mineral extraction business, and 
ōȅ ǘǿƻ ŀŘǾƻŎŀŎȅ ƎǊƻǳǇǎΣ hƭȅƳǇƛŎ {ǘŜǿŀǊŘǎƘƛǇ CƻǳƴŘŀǘƛƻƴ ŀƴŘ /ƛǘƛȊŜƴǎΩ !ƭƭƛŀƴŎŜ ŦƻǊ tǊƻǇŜǊǘȅ 
wƛƎƘǘǎΦ tŜǘƛǘƛƻƴŜǊǎΩ ǊŜǉǳŜǎǘ ŦƻǊ ŘƛǎŎƻǾŜǊȅ ōȅ ŘŜǇƻǎƛǘƛƻƴǎ ǿŀǎ ŘŜƴƛŜŘ. Order on Motion for 
Discovery (July 16, 2014). ¢ƘŜ .ƻŀǊŘ ŘƛǎƳƛǎǎŜŘ tŜǘƛǘƛƻƴŜǊǎΩ ŀǎǎŜǊǘƛƻƴǎ ƻŦ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ŎƭŀƛƳǎΦ 
Second Amended Prehearing Order and Order on Dispositive Motion (September 5, 2014). 
Numerous violations of the Shoreline Management Act and applicable guidelines (WAC 173-26) 
were alleged, but the Board determined Petitioners failed to demonstrate non-compliance. Final 
Decision and Order (March 16, 2014). The Board issued a Certificate of Appealability (June 5, 
2015). hƴ ŀǇǇŜŀƭ ǘƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ǳǇƘƻƭŘ ǘƘŜ /ƻǳƴǘȅΩǎ {ƘƻǊŜƭƛƴŜ aŀǎǘŜǊ tǊƻƎǊŀƳ ǿŀǎ 
affirmed. hƭȅƳǇƛŎ {ǘŜǿŀǊŘǎƘƛǇ CƻǳƴŘ ǾΦ 9ƴǾǘƭΦ ϧ [ŀƴŘ ¦ǎŜ IǊΩƎǎ hŦŦƛŎŜ, 199 Wn. App 668 (June 
20, 2017); review was denied. 
 
Key Holdings: Evidence, Jurisdiction, Shoreline Management Act ς Standard and Scope of Review, 
Abandoned Issues, Shoreline Master Program, Property Rights (Goal 6), Internal Consistency 
 

¶ Whidbey Environmental Action Network v. Island County, Case No. 14-2-0009 
The tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ LǎƭŀƴŘ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛƻƴ ƻŦ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ 
regulation amendments for fish and wildlife habitat conservation areas. The Board concluded the 
County failed to include BAS in designating and protecting the functions and values of critical 
area ecosystems, including the habitat of certain flora and fauna. It failed to protect specific types 
of FWHCAs: a Natural Area Preserve, as well as Westside Prairies, Oak Woodlands, and 
Herbaceous Balds. The Board remanded the Critical Areas Ordinance to the County to correct 
these and other non-compliant provisions. Final Decision and Order (June 26, 2015). ¢ƘŜ /ƻǳƴǘȅΩǎ 
appeal of the FDO was dismissed due to a failure to make timely service upon the Board as 
required by RCW 34.05.542(2) and (4). (Island County Superior Court Case No. 15-2-00416-1, 
September 23, 2015). The County was ultimately found in compliance and the case was closed. 
See Order Finding Compliance and Continuing Non-Compliance (September 29, 2016) and Order 
Finding Compliance and Closing Case (April 10, 2017). WEAN appealed to the Thurston County 
Sup. Ct. (Case No. 16-2-04747-опύΦ ¢ƘŜ /ƻǳǊǘ ŀŦŦƛǊƳŜŘ ǘƘŜ .ƻŀǊŘΩǎ ƻǊŘŜǊǎ ŦƛƴŘƛƴƎ ŎƻƳǇƭƛŀƴŎŜΦ 
(Letter Opinion of April 19, 2018). A further appeal is pending.  
 
On compliance the Board found the County has achieved compliance on all but one issue-
designation/protection of a state candidate species, the Western toad. Order Finding Compliance 
and Continuing Non-Compliance (September 29, 2016). Reconsideration was denied. Order 
Denying Reconsideration (October 28, 2016). Thereafter, the Board found the County had 
achieved compliance and closed the case. Order Finding Compliance and Closing Case (April 10, 
2017). A motion for reconsideration ǿŀǎ ƎǊŀƴǘŜŘ ōŀǎŜŘ ƻƴ ǘƘŜ .ƻŀǊŘΩǎ ŘŜǘŜǊƳƛnation that 
supplementation of the record was improperly denied. Order Granting Reconsideration (May 1, 

                                                           
23 Case No. 14-2-0008c is the consolidation of Case Nos. 14-2-0006, 14-2-0007, and 14-2-0008. 
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2017). CƻƭƭƻǿƛƴƎ ǘƘŜ .ƻŀǊŘΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ǎǳǇǇƭŜƳŜƴǘŜŘ record, the Board denied the 
ǊŜǉǳŜǎǘ ŦƻǊ ǊŜŎƻƴǎƛŘŜǊŀǘƛƻƴ ōŀǎŜŘ ƻƴ ²9!bΩǎ ǎǳōǎǘŀƴǘƛǾŜ ŀǊƎǳƳŜƴǘǎΦ Order Denying Motion for 
Reconsideration and Reconfirming Finding of Compliance (July 21, 2017). 
 
Key Holdings: Critical Areas, Critical Areas (FWHCAs), Administrative Discretion, Interim 
Ordinances, GMA Compliance/ Statutory Construction 

 

2015 Cases  
¶ Rob Kavanaugh v. City of Lacey , Case No. 15-2-0001 

The PFR expressed concerns regarding tree cutting by the City. The Board dismissed the matter 
as (1) there was no final, appealable [GMA] decision made by the City, (2) the PFR did not meet 
ǘƘŜ ƧǳǊƛǎŘƛŎǘƛƻƴŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ Da!Σ ŀƴŘ όоύ ǘƘŜ tŜǘƛǘƛƻƴŜǊ ŦŀƛƭŜŘ ǘƻ ƛƴǾƻƪŜ ǘƘŜ .ƻŀǊŘΩǎ 
jurisdiction. Order of Dismissal (November 9, 2015). A motion for reconsideration was denied. 
Order Denying Motion for Reconsideration (December 2, 2015). 
 

¶ Olympia Master Builders, Thurston County Chamber of Commerce, Hinkle Properties, Inc., and 
Hinkle Homes v. Thurston County, Case No. 15-2-0002 
tŜǘƛǘƛƻƴŜǊǎ ŀƭƭŜƎŜŘ ǘƘŜ /ƻǳƴǘȅ άƛƳǇƭƛŎƛǘƭȅ ŀǇǇǊƻǾώŜŘϐ ǎǘŀŦŦ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴέ ƻŦ ŀ ŘŜǾŜƭƻǇƳŜƴǘ 
permit review process designed to protect Mazama pocket gopher habitat resulting in de facto 
Critical Area Ordinance amendments.  
 
¢ƘŜ .ƻŀǊŘ ŘŜƴƛŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ Ƴƻtion to dismiss which alleged the PFR was filed beyond the 
ŘŀǘŜ ƻŦ άǇǳōƭƛŎŀǘƛƻƴέΦ ¢ƘŜ /ƻǳƴǘȅ ŀǊƎǳŜŘ ŜȄǘŜƴǎƛǾŜ ǇǳōƭƛŎƛǘȅΣ ƛƴŎƭǳŘƛƴƎ ǇǊŜǎǎ ǊŜƭŜŀǎŜǎΣ ƴŜǿǎǇŀǇŜǊ 
and magazine articles constituted sufficient publication. The Board denied the motion. Order 
Denying Motion to Dismiss (February 8. 2016). 
 
The Board concluded certain aspects of the challenged permit review process to identify and 
protect ETS species constituted de facto amendments of the CAO, that those changes were made 
in violation of the public participation requirements, and remanded. Final Decision and Order 
(June 26, 2015). The matter was subsequently settled and the Board dismissed at the partiesΩ 
request. Order of Dismissal (November 28, 2016). 

 
 Key Holdings: Publication of Notice of Adoption 
 

2016 Cases  
¶ Friends of the San Juan v. San Juan County, Case No. 16-2-0001 

The Petitioner challenged a San Juan County ordinance which de-designated four parcels totaling 
ŀǇǇǊƻȄƛƳŀǘŜƭȅ ол ŀŎǊŜǎ ŦǊƻƳ ŘŜǎƛƎƴŀǘŜŘ ŦƻǊŜǎǘ ƭŀƴŘ ǘƻ ŀ ǊǳǊŀƭ ŎŀǘŜƎƻǊȅΦ .ŀǎŜŘ ƻƴ ǘƘŜ /ƻǳƴǘȅΩǎ 
failure to include and consider mandated de-designation criteria, the Board found violations of 
RCW 36.70A.170 and RCW 36.70A.130(1)(d) Final Decision and Order (June 30, 2016). 
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The County repealed the ordinance, the Board found compliance, and dismissed the case. The 
Board rejected the proǇŜǊǘȅ ƻǿƴŜǊǎΩ όLƴǘŜǊǾŜƴƻǊǎύ ƻōƧŜŎǘƛƻƴǎΣ ŎƻƴŎƭǳŘƛƴƎ ǘƘŀǘ ǊŜǇŜŀƭ ǊŜƴŘŜǊŜŘ 
the matter moot. Order Finding Compliance and Dismissing Case (February 21, 2017).  
 
Key Holdings: Natural Resource Lands (Designation/De-designation) 
 

¶ Friends of Clark County & Futurewise v. Clark County, Case No. 16-2-0002 
Petitioners moved for summary judgment, remand, and invalidity. They alleged the County failed 
to meet a statutory deadline in RCW 36.70A.367(6) and RCW 36.70A.130(4) to designate two 
industrial land banks. The Board found the County violated the GMA deadline, granted the 
motion for summary judgment and remanded the ordinances, but declined to impose invalidity. 
Final Order Granting Summary Judgment (September 9, 2016). The Final Order Granting Summary 
Judgment was vacated and this case was subsequently consolidated with 16-2-0005c. Order 
Denying Partial Summary Judgment On Issue 17 [Rural Industrial Land Banks] (November 29, 
2016).24 
 
FOCC raised the same industrial land bank issues from Case Nos. 16-2-0002 and 16-2-0004 in a 
new petition challenging Clark County Ordinance No. 2016-06-12, the Comprehensive Plan 
update. The Board consolidated Case Nos. 16-2-0002 and 16-2-0004 into Case No. 16-2-0005c. 
Order Denying Partial Summary Judgment on Issue 17 and Consolidating Case No. 16-2-0002 into 
Case No. 16-2-0005c (November 29, 2016) .  
 
See also Case No. 16-2-0005c. 
 
Key Holdings: Statutory interpretation 
 

¶ Olympia Master Builders, Thurston County Chamber of Commerce, and Hinkle Properties, Inc. 
d/b/a Hinkle Homes v. Thurston County, Case No. 16-2-0003 
This was a second challenge of ¢ƘǳǊǎǘƻƴ /ƻǳƴǘȅΩǎ ǳǎŜ ƻŦ an interim process to identify and 
regulate properties containing actual or potential Mazama pocket gopher habitat as a de facto 
amendment to its Critical Area Ordinance. See Case No. 15-2-0002. The matter was dismissed at 
tŜǘƛǘƛƻƴŜǊǎΩ ǊŜǉǳŜǎǘΦ Order of Dismissal (November 28, 2016).  
 

¶ Friends of Clark County & Futurewise v. Clark County, Case No. 16-2-0004 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ŀƴ ƻǊŘƛƴŀƴŎŜ ǳǇŘŀǘƛƴƎ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ǇƭŀƴΣ ȊƻƴƛƴƎ ƳŀǇǎ ŀƴŘ 
certain development regulations. This case was consolidated into Case No. 16-2-0005c as the 
petition challenged the same Clark County Amended Ordinance 2016-06-12 as in the subsequent 
petition below. This matter is pending compliance of Case No. 16-2-0005c. Order of 
Consolidation, Order on Intervention, and Notice of Hearing and Preliminary Schedule (September 
6, 2016). 

                                                           
24 This order consolidates 16-2-0002 with 16-2-0005c. Case No. 16-2-0005c is the consolidation of Case Nos. 16-2-0002, 16-
2-0004, and 16-2-0005.  
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¶ Clark County Citizens United, Inc. v. Clark County, Case No. 16-2-0005c 25 
Petitioners Clark County Citizens United (CCCU) and Friends of Clark County and Futurewise 
όCh//ύ ŎƘŀƭƭŜƴƎŜŘ /ƭŀǊƪ /ƻǳƴǘȅΩǎ нлмс /omprehensive Plan Update as adopted in Amended 
Ordinance 2016-06-12. Friends also challenged Ordinance 2016-04-03 and Ordinance 2016-05-
03 establishing Rural Industrial Land Banks. The Board concluded Clark County (County) did not 
err on its public participation process, private property rights procedures, population projections, 
remainder parcel claims, transportation or capital facilities or environmental claims. However, 
the Board found the County did not meet RCW 36.70A requirements on urban growth 
expansions, buildable lands, urban reserve overlays, agricultural land de-designations, up-zoning 
agriculture and forest resource lands, variety of rural densities, and industrial land banks. The 
Board remands those issues to the County and imposes invalidity ƻƴ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ ǘƻ 
expand urban growth area boundaries of Battle Ground, La Center, and Ridgefield. Final Decision 
and Order (March 23, 2017). Both the FDO and the Compliance Order are under appeal.  
 
Key Holdings: Agricultural Land De-designation, Buildable Lands, Rural Densities, Urban Growth 
Areas-Size. 
 

¶ Jack Petree v. Whatcom County, Case No. 16-2-0006 
¢ƘŜ ŀŎǘƛƻƴ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŀƭƭŜƎŜŘ ŦŀƛƭǳǊŜ ǘƻ ŎƻƻǊŘƛƴŀǘŜ ǿƛǘƘ ǘƘŜ City of Bellingham to 
create a consistent comprehensive plan. Both Petitioner and the County stipulated to dismissal. 
Order of Dismissal on Stipulation (November 4, 2016). 
 

¶ Whatcom County Association of Realtors, Building Industry Association of Whatcom County, 
Whatcom Affordable Housing Group, South Yew Street Group, Citizens' Alliance for Property 
Rights, Whatcom Business Alliance v. Whatcom County, Case No. 16-2-0007 
Petitioners challenged a County ordinance alleging the Comprehensive Plan was internally and 
externally inconsistent, failed to complete a housing demand analysis, relied upon a flawed land 
capacity analysis, and wrongly denied including properties in the urban growth area. The Board 
ŦƻǳƴŘ ǘƘŜ tŜǘƛǘƛƻƴŜǊǎ ŦŀƛƭŜŘ ǘƻ ŎŀǊǊȅ ǘƘŜƛǊ ōǳǊŘŜƴ ƻŦ ǇǊƻƻŦ ǘƻ ǎƘƻǿ ǘƘŜ /ƻǳƴǘȅΩǎ ƻǊŘƛƴŀƴŎŜ ǿŀǎ 
clearly erroneous and closed the case. Final Decision and Order (April 7, 2017). 

 

2017 Cases 
¶ Bret and Kathryn Thurman, Case No. 17-2-0001 

See Case No 16-2-0001. This matter was a challenge of the compliance action taken by the County 
ƛƴ ǘƘŜ нлмс ŎŀǎŜΦ ¢ƘŜ tŜǘƛǘƛƻƴŜǊǎ ŀƭƭŜƎŜŘ ǘƘŀǘ ǘƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ ƛƴ ǊŜǇŜŀƭƛƴƎ ǘƘŜ ŘŜ-designation 
ordinance in Case No. 16-2-0001 was required to follow the natural resource lands designation 
criteria, arguing it constituted a comprehensive plan amendment. The Board found that repeal 
of the challenged ordinance, in this instance, deprived the Board of jurisdiction and dismissed. 
Order on Motion to Dismiss (March 24, 2017). 
 

                                                           
25 Case No. 16-2-0005c is the consolidation of Case Nos. 16-2-0002, 16-2-0004 and 16-2-0005.  
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¶ Whatcom County Association of Realtors, Building Industry Association of Whatcom County, 
Whatcom Affordable Housing Group, South Yew Street Group, Citizens' Alliance for Property 
Rights, Whatcom Business Alliance v. Whatcom County, Case No. 17-2-0002 
Petitioners ŎƘŀƭƭŜƴƎŜŘ ŀ /ƛǘȅ ƻǊŘƛƴŀƴŎŜ ŀƭƭŜƎƛƴƎ ǘƘŜ /ƛǘȅΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ǿŀǎ ƛƴǘŜǊƴŀƭƭȅ ŀƴŘ 
externally inconsistent, failed to include a housing demand analysis, relied upon a flawed land 
capacity analysis, and wrongly denied including properties in the urban growth area. The Board 
ŦƻǳƴŘ ǘƘŜ tŜǘƛǘƛƻƴŜǊǎ ŦŀƛƭŜŘ ǘƻ ŎŀǊǊȅ ǘƘŜƛǊ ōǳǊŘŜƴ ƻŦ ǇǊƻƻŦ ǘƻ ǎƘƻǿ ǘƘŜ /ƻǳƴǘȅΩǎ ƻǊŘƛƴŀƴŎŜ ǿŀǎ 
clearly erroneous and closed the case. Final Decision and Order (July 17, 2017).  
 

¶ tǊƻǘŜŎǘ ǘƘŜ tŜƴƛƴǎǳƭŀΩǎ CǳǘǳǊŜ ǾΦ /ƭŀƭƭŀƳ /ƻǳƴǘȅ, Case No. 17-2-0003 
This challenge is related to Case Nos. 00-2-0008 and 01-2-0020, which involved the protection of 
certain critical areas from agricultural practices. It was filed following the adoption by the County 
ƻŦ ŀƴ ƻǊŘƛƴŀƴŎŜ ŘŜǎƛƎƴŜŘ ǘƻ ŀŎƘƛŜǾŜ ŎƻƳǇƭƛŀƴŎŜ ƛƴ ǘƘƻǎŜ ŜŀǊƭƛŜǊ ŎŀǎŜǎΦ ¢ƘŜ tŜǘƛǘƛƻƴŜǊǎΩ ǎǘŀǘŜŘ 
goal was to assure that ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ŀŎǘƛƻƴ ƛƴŎƭǳŘŜŘ ǿŀǘŜǊ ǉǳŀƭƛǘȅ ōŀǎŜƭƛƴŜǎ ƘŀŘ been 
adopted. The case was dismissed on stipulation of the parties following the addition to the record 
of documents establishing the baseline conditions and a code interpretation issued by the 
County. Amended Order Supplementation and Order of Dismissal (April 11, 2017).  
 

¶ Whidbey Environmental Action Network v. Island County, Case No. 17-2-0004 
WEAN alleged a failure of the County to act to protect critical areas affected by development 
following forest practices. Both parties filed dispositive motions with the County seeking 
dismissal of the action.  ²9!bΩǎ Ƴƻǘƛƻƴ ƛƴŎƭǳŘŜŘ ŀ ǊŜǉǳŜǎǘ ǘƘŀǘ ǘƘŜ .ƻŀǊŘ ŘƛǊŜŎǘ ǘhe County to 
ŀŘƻǇǘ ǊŜƎǳƭŀǘƛƻƴǎ άǇǊŜǾŜƴǘƛƴƎ ƴŜǘ ƭƻǎǎ ƻŦ ŎǊƛǘƛŎŀƭ ŀǊŜŀ ŦǳƴŎǘƛƻƴǎ ŦǊƻƳ ƴƻƴ-conversion forest 
ǇǊŀŎǘƛŎŜǎΦέ ¢ƘŜ .ƻŀǊŘ ǾƛŜǿŜŘ ²9!bΩǎ Ƴƻǘƛƻƴ ŀǎ ƻƴŜ ŦƻǊ ǎǳƳƳŀǊȅ ƧǳŘƎƳŜƴǘ ŘǳŜ ǘƻ ǘƘŜ /ƻǳƴǘȅΩǎ 
failure to act by a statutory deadline, determined the only relief available in that situation was 
ŀƴ ƻǊŘŜǊ ŘƛǊŜŎǘƛƴƎ ǘƘŜ /ƻǳƴǘȅ ǘƻ ŀŎǘΣ ŀƴŘ ŘŜŎƭƛƴŜŘ ǘƻ ŀŘŘǊŜǎǎ ²9!bΩǎ ǎǳōǎǘŀƴǘƛǾŜ ŎƭŀƛƳǎΦ Order 
Finding Non-Compliance (Failure to Act) (April 14, 2017). The County took action to comply, the 
Petitioner stipulated to compliance, and the Board closed the case. Order Finding Compliance 
and Closing Case (October 18, 2017). 
 
Key Holding: Failure to Act 
 

¶ Vernon Lauridsen v. City of Anacortes, Case No. 17-2-0005 
¢ƘŜ tŜǘƛǘƛƻƴŜǊΩǎ ǎƻƭŜ ƛǎǎǳŜ ŀƭƭŜƎŜŘ Da! Ǿƛƻƭŀǘƛƻƴǎ ǊŜǎǳƭǘƛƴƎ ŦǊƻƳ ǘƘŜ ŀŘƻǇǘƛƻƴ ƻŦ ŀƴ ƻǊŘƛƴŀƴŎŜ 
which exempted the adoption of technical appendices to the comprehensive plan not affecting 
ǘƘŜ ǇƭŀƴΩǎ Ǝƻŀƭǎ ŀƴŘ ǇƻƭƛŎƛŜǎ ŦǊƻƳ ƴƻǘƛŎŜ ŀƴŘ ǇǳōƭƛŎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ǊŜǉǳƛǊŜƳŜƴǘǎΦ ¢ƘŜ ǇŀǊǘƛŜǎ 
requested a settlement extension, and the matter was subsequently dismissed. Order of 
Dismissal (June 6, 2017).   
 

¶ Whidbey Environmental Action Network v. Island County, Case No. 17-2-0006 
¢ƘŜ ŀŎǘƛƻƴ ŀƎŀƛƴ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ŀƭƭŜƎŜŘ ŦŀƛƭǳǊŜ ǘƻ ǇǊƻǘŜŎǘ ŎŜǊǘŀƛƴ ŎǊƛǘƛŎŀƭ ŀǊŜŀ ŦǳƴŎǘƛƻƴǎ 
ŀƴŘ ǾŀƭǳŜǎ ƻƴ ƭŀƴŘǎ ǎƻǳƎƘǘ ǘƻ ōŜ ŘŜǾŜƭƻǇŜŘ ŦƻƭƭƻǿƛƴƎ ŦƻǊŜǎǘ ǇǊŀŎǘƛŎŜǎΦ !ǘ ²9!bΩǎ ǊŜǉǳŜǎǘΣ ǘƘŜ 
matter was dismissed. Order of Dismissal ς Withdrawal (April 18, 2017). 
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¶ Futurewise v. City of Ridgefield, Case No. 17-2-0007 
Petitioner challenged the CityΩǎ UGA expansions, the downzoning of property, de-designation of 
agricultural lands and infrastructure expansions. The Board concluded Petitioner failed to carry 
its burden of proof. Final Decision and Order (November 28, 2017). On reconsideration, the Board 
ǊǳƭŜŘ ǘƘŀǘ tŜǘƛǘƛƻƴŜǊ ŎƻǳƭŘ ƴƻǘ ǊŀƛǎŜ ŎƘŀƭƭŜƴƎŜǎ ƻŦ ŀ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴǎ ǘƻ ŘŜ-designate agricultural 
lands that were previously litigated in a different case. Order on Motion for Reconsideration 
(January 10, 2018). 
 
Key Holding: Reasonable Measures 
 

¶ Whidbey Environmental Action Network v. Island County, Case No. 17-2-0008 
Petitioner challenged Island /ƻǳƴǘȅΩǎ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ǊŜƎǳƭŀǘƛƻƴǎ ǳǇŘŀǘŜ ƛƴ hǊŘƛƴŀƴŎŜ /-86-17 PLG 
009-17.  ²9!b ŎƘŀƭƭŜƴƎŜ LǎƭŀƴŘ /ƻǳƴǘȅΩǎ ǊŜƎǳƭŀǘƛƻƴ ƻŦ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ŀǎ ƛǘ ǊŜƭŀǘŜǎ ǘƻ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎΣ 
forest practices and agricultural activities.  From January through May 2018, the parties jointly 
requested settlement extensions from the Board.  In May 2018, the County amended its critical 
ŀǊŜŀǎ ƻǊŘƛƴŀƴŎŜ ǿƘƛŎƘ ǊŜǎǳƭǘŜŘ ƛƴ ²9!bΩǎ ǎǘƛǇǳƭŀǘŜŘ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ǘƘŜƛǊ ŀƳŜƴŘŜŘ ǇŜǘƛǘƛƻƴ 
for review with prejudice. The County stipulated to dismissal.  The Board dismissed and closed 
the case. Order on Motion to Dismiss (July 20, 2018). 
 

¶ Friends of the San Juans v. San Juan County and State of Washington, Department of Ecology, 
Case No. 17-2-0009 
See Case No. 17-2-0010 
tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ нлмсκнлмт {ƘƻǊŜƭƛƴŜ aŀƴŀƎŜƳŜƴǘ tǊƻƎǊŀƳ ǳǇŘŀǘŜΣ ŀƴŘ 
5h9Ωǎ ŀǇǇǊƻǾŀƭ ƻŦ ǎŀƳŜΦ Lǘ ŀƭƭŜƎŜŘ ǘƘŀǘ ǎǇŜŎƛŦƛŎ ǎƘƻǊŜƭƛƴŜ ŘŜǎƛƎƴŀǘƛƻƴǎ ŀƴŘ ǊŜƎǳƭŀǘƛƻƴǎ ŦŀƛƭŜŘ ǘƻ 
protect forage fish spawning areas, feeder bluffs and failed to ensure no net loss of shoreline 
ecological functions. The challenged regulations addressed mitigation, the vegetative buffer 
nonconforming uses and structures, and the failure to include provisions for periodically 
evaluating the cumulative effects of authorized development. The Board found violations of the 
policies of RCW 90.58.020 and specifically concluded that the allowance of mitigation beyond the 
affected watershed violated WAC 173-нснммόнύόŜύόƛƛύό.ύΤ ǘƘŜ ŀƭƭƻǿŀƴŎŜ ƻŦ άƘŀǊŘέ ƳŀǘŜǊƛŀƭ ƛƴ 
shoreline structural modification and stabilization design violated WAC 173-26-231(3)(a)(iii)(B) 
and 173-26-231(3)(a)(ii), and; the SMP failed to include a mechanism for documenting all project 
review actions or a periodic evaluation of cumulative development impacts in violation of WAC 
173-26-192(2)(a)(iii)(D). Final Decision and Order (June 13, 2018). 

 

Key Holding: Shoreline Master Program   

¶ Friends of the San Juans and Michael Durland v. San Juan County and State of Washington, 
Department of Ecology, Case No. 17-2-0010c 
¢ƘŜ tŜǘƛǘƛƻƴŜǊ ŀƭǎƻ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ нлмсκнлмт {ƘƻǊŜƭƛƴŜ aŀƴŀƎŜƳŜƴǘ tǊƻƎǊŀƳ ǳǇŘŀǘŜΦ 
The case was initially consolidated with case no. 17-2-0009 as case no. 17-2-0010c. On motion of 
ǘƘŜ ǊŜǎǇƻƴŘŜƴǘǎΣ ǘƘŜ .ƻŀǊŘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ 5ǳǊƭŀƴŘ ŎƘŀƭƭŜƴƎŜ ōŀǎŜŘ ƻƴ ǘƘŜ tŜǘƛǘƛƻƴŜǊΩǎ ŦŀƛƭǳǊŜ ǘƻ 
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serve the County Auditor and to do so on a timely basis, as well as a failure to properly serve DOE. 
Based on the lack of substantial compliance with service requirements, the Board dismissed the 
Petition for Review. Order of Dismissal (February 28, 2018).  
 

¶ Wright's Crossing, LLC., Scott B Thompson v. Island County, Case No. 17-2-0011 
¢ƘŜ tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ǊŜŦǳǎŀƭ ǘƻ ŘƻŎƪŜǘ ŀ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ŀƳŜƴŘƳŜƴǘ ǘƘŀǘ 
would have expanded an urban growth boundary, arguing the GMA, comprehensive plan 
policies, and the countywide planning policies required docketing. On motion, the Board 
ŘƛǎƳƛǎǎŜŘ ǘƘŜ ƳŀǘǘŜǊ ŎƻƴŎƭǳŘƛƴƎ ǘƘŀǘ ǘƘŜ ŘŜŎƛǎƛƻƴ ƴƻǘ ǘƻ ŘƻŎƪŜǘ ǿŀǎ ǿƛǘƘƛƴ ǘƘŜ /ƻǳƴǘȅΩǎ 
legislative discretion as there was no applicable duty. Order of Dismissal (March 2, 2018). The 
Thurston County Superior Ct., in Cause No. 18-2-01703-опΣ ŀŦŦƛǊƳŜŘ ǘƘŜ .ƻŀǊŘΩǎ hǊŘŜǊ ƻŦ 
Dismissal (April 23, 2019) and closed the case. 
 
 
Key Holding: Comprehensive Plan 
 

2018 Cases 
¶ Washington Farm Bureau; Whatcom County Farm Bureau; Whatcom County Cattlemen's 

Association; and Whatcom Family Farmers v. Whatcom County, Case No. 18-2-0001 
PetitioneǊǎ ŎƘŀƭƭŜƴƎŜŘ ²ƘŀǘŎƻƳ /ƻǳƴǘȅΩǎ hǊŘƛƴŀƴŎŜ bƻΦ нлмт-лтт ŀƳŜƴŘƛƴƎ ǘƘŜ /ƻǳƴǘȅΩǎ 
critical area ordinance and shoreline management program.  The case is on settlement extension 
with a status report due to the Board on July 8, 2019.  
 

¶ Squaxin Island Tribe v. Mason County, Case No. 18-2-0002 
¢ƘŜ tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ нлмс-2036 Comprehensive Plan Update. Following 
several settlement extensions, the parties stipulated to dismissal. Order of Dismissal (March 1, 
2019). 
 

¶ J & D Builders Profit Sharing Plan and Trust v. Island County, Case No. 18-2-0003 
tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ LǎƭŀƴŘ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛƻƴ ƻŦ hǊŘƛƴŀƴŎŜ /-27-18 to amend Chapters 17.02 
and 17.03 of the Island County /ƻŘŜΦ  tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ ŎƻŘŜΩǎ ŀƭƛƎƴƳŜƴǘ ǿƛǘƘ ǎǘŀǘŜ 
forest practices requirements.  Petitioner withdrew its Petition for Review on January 14, 2019.  
The Board closed and dismissed the case. Order of Dismissal (January 16, 2019). 
 

¶ Olympia Urban Waters League (OUWL) v. City of Olympia, Port of Olympia, and 3rd Gen 
Investment Group, LLC, Case No. 18-2-0004 
Petitioner challenged issuance of a City permit to build on property leased by the Port of Olympia 
to 3rd Gen, contending the city neglected to follow approval practices for critical areas and failed 
to consider best available science practices required by the GMA. The Board requested the 
ǇŀǊǘƛŜǎ ǘƻ ŀŘŘǊŜǎǎ ǘƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ŀǘ ǘƘŜ ǇǊŜƘŜŀǊƛƴƎ ŎƻƴŦŜǊŜƴŎŜ ŀƴŘΣ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ǘƘŀǘ 
discussion, dismissed the Petition. The Board concluded that (1) The challenge involved the 
issuance of a site-specific permit, (2) there was no final, GMA appealable decision made by the 
City regarding the adoption of a comprehensive plan, a development regulation, or an 
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ŀƳŜƴŘƳŜƴǘ ƻŦ ŜƛǘƘŜǊΣ ŀƴŘ όоύ ǘƘŜ tŜǘƛǘƛƻƴ ŦƻǊ wŜǾƛŜǿ ŘƛŘ ƴƻǘ ƳŜŜǘ ǘƘŜ Da!Ωǎ ǊŜǉǳƛǊŜƳŜƴǘǎ ǘƻ 
ƛƴǾƻƪŜ ǘƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴΦ ¢ƘŜ Board dismissed the case. Order of Dismissal (September 7, 
2018).  
 

¶ The Brinnon Group v. Jefferson County and Pleasant Harbor Marina and Golf Resort, LLP, Case 
No. 18-2-0005 
¢ƘŜ tŜǘƛǘƛƻƴŜǊ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ ƻǊŘƛƴŀƴŎŜǎ ǊŜƭŀǘŜŘ ǘƻ aŀǎǘŜǊ tƭŀƴƴŜŘ wŜǎƻǊǘ 
development regulations and a development agreement.  The ordinances would allow property 
owners/intervenors to develop a phased-in Master Planned Resort on Hood Canal. Intervenor 
moved to dismiss the appeal of the development agreement claiming, among other things, the 
.ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǿŀǎ ƭƛƳƛǘŜŘ ǘƻ ǿƘŜǘƘŜǊ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴǎ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ 
comply with the GMA.  Petitioner opposed the motion claiming the development agreement and 
ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ άŎǊƻǎǎ-ǊŜŦŜǊŜƴŎŜŘέ ŜŀŎƘ ƻǘƘŜǊ ŀnd the Board should hear both. The 
Board found development agreements were authorized under RCW 36.70B.170, appealable 
under RCW 36.70C and that the Board lacked jurisdiction.  The Board dismissed issues relating to 
the development agreement. 
 
The Petitioner alleged the County did not comply with RCW 36.70A.360 because the resort did 
not meet this statutŜΩǎ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άƳŀǎǘŜǊ ǇƭŀƴƴŜŘ ǊŜǎƻǊǘΣέ ǘƘŜ ƳŀǇǎ ŀƴŘ ŘǊŀǿƛƴƎǎ ŀǇǇŜŀǊŜd 
inconsistent, the phased-in construction schedule would be abandoned and various mitigation 
ƳŜŀǎǳǊŜǎ ǿƻǳƭŘ ƴƻǘ ōŜ ǎǳŦŦƛŎƛŜƴǘ ǘƻ ƳŜŜǘ Da! ǊŜǉǳƛǊŜƳŜƴǘǎΦ tŜǘƛǘƛƻƴŜǊΩǎ ŘƛŘ ƴƻǘ ǇǊŜǎŜƴǘ 
arguments that the proposal was not a destination resort and did not provide evidence that the 
/ƻǳƴǘȅΩǎ ŀŎǘƛƻƴǎ ǾƛƻƭŀǘŜ w/² осΦтл!ΦослΦ The Board found the Petitioner failed to carry their 
ōǳǊŘŜƴ ƻŦ ǇǊƻƻŦ ǘƻ ǎƘƻǿ ǘƘŜ /ƻǳƴǘȅΩǎ ƻǊŘƛƴŀƴŎŜ ǿŀǎ ŎƭŜŀǊƭȅ ŜǊǊƻƴŜƻǳǎ ŀƴŘ ŎƭƻǎŜŘ ǘƘŜ ŎŀǎŜΦ  Final 
Decision and Order (January 30, 2019). 
 
Key Holding: Development Agreements 
 

¶ George Lane, Michael P. Shaw and Puget Sound Surfacers, Inc. v. Clallam County, Case No. 18-
2-0006 
¢ƘŜ tCw ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƻǳƴǘȅΩǎ w/² осΦтл!Φмол ŀƴŘ w/² осΦтл!Φмо ǳǇŘŀǘŜ ǇǊƻŎŜǎǎΣ ŦƻŎǳǎƛƴƎ 
on alleged violations regarding the requirement to review mineral resource lands designations 
and mineral resource lands development regulations. The Board coƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ /ƻǳƴǘȅΩǎ 
ŀŎǘƛƻƴǎ ƭŜŀŘƛƴƎ ǘƻ ǘƘŜ ŀŘƻǇǘƛƻƴ ƻŦ ǘƘŜ ά¦ǇŘŀǘŜέ ǊŜǎƻƭǳǘƛƻƴ ǾƛƻƭŀǘŜŘ ǘƘŜ ǇǳōƭƛŎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ 
requirements of the Growth Management Act and remanded the matter. Final Decision and 
Order (April 9, 2019).   Order Denying Motion for Reconsideration and Clarifying Final Decision 
and Order (May 3, 2019). 
 
Key Holdings: Public Participation, Minimum Guidelines 
 

¶ Tarboo Ridge Coalition v. Jefferson County, Case No. 18-2-0007 
See Case No. 19-2-0003c 
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2019 Cases 
¶ Olympians for Smart Development & Livable Neighborhoods, et al. v. City of Olympia, Case 

No. 19-2-0001 
See Case No. 19-2-0002c 
 

¶ Olympians for Smart Development & Livable Neighborhoods, et al. v. City of Olympia, Case 
No. 19-2-0002c 
tŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ /ƛǘȅ ƻŦ hƭȅƳǇƛŀΩǎ ŀŘƻǇǘƛƻƴ ƻŦ hǊŘƛƴŀƴŎŜ bƻΦ тмслΣ ǿƘƛŎƘ ŀƳŜƴŘŜŘ 
ǘƘŜ /ƛǘȅΩǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ǘƻ ŀƭƭƻǿ ŀ ƎǊŜŀǘŜǊ ƳƛȄ ƻŦ ƘƻǳǎƛƴƎ ǘȅǇŜǎ ŀƴŘ ǎƛȊŜǎΣ ŀ ǊŜŘǳŎǘƛƻƴ 
in parking requirements, and an increase in density in a significant portion of residentially zoned 
ŀǊŜŀǎΦ hƴ Ƴƻǘƛƻƴ ŦƻǊ ǎǳƳƳŀǊȅ ƧǳŘƎƳŜƴǘΣ ǘƘŜ .ƻŀǊŘ ŦƻǳƴŘ ǘƘŜ /ƛǘȅΩǎ ŀŎǘƛƻƴ ƛƴ ŀŘƻǇǘƛƴƎ ǘƘŜ 
ordinance failed to comply with the requirements of RCW 43.21C Order Denying Motion to 
Dismiss . . . Granting Summary Judgment and Deferring Invalidity (March 29, 2019). While the 
.ƻŀǊŘ ŜƴŘƻǊǎŜŘ ǘƘŜ hǊŘƛƴŀƴŎŜΩǎ ƎƻŀƭǎΣ ƛǘ found violations of RCW 36.70A.130(1)(d) and RCW 
36.70A.120 based on inconsistencies between the comprehensive plan and the adopted 
development regulations and imposed invalidity. Final Decision and Order (July 10, 2019). 
 
Key holdings: External Consistency, Invalidity, State Environmental Policy Act (SEPA) 

¶ Tarboo Ridge Coalition v. Jefferson County, Case No. 19-2-0003c 
Petitioner Tarboo Ridge Coalition challenged WŜŦŦŜǊǎƻƴ /ƻǳƴǘȅΩǎ ŀŘƻǇǘƛƻƴ ƻŦ hǊŘƛƴŀƴŎŜ bƻΦ мн-
1102-18.  The Petition for Review was assigned GMHB No. 18-2-0007.  Petitioner filed a second 
Petition for Review challenging County Ordinance 15-1214-18.   Both Petitions involved the same 
parties and raised similar issues regarding regulation of commercial shooting facilities in Jefferson 
County.  The Board consolidated the two Petitions into GMHB Case No. 19-2-0003c.  A hearing 
on the merits is scheduled for June 11, 2019.  
 

Region 2: Western Washington Digest of Decisions by Key Holdings 

Abandoned Issues 
¶ Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of Ecology, Case No. 

14-2-0008c: Pursuant to WAC 242-03-590(1), failure of a party to brief an issue in the opening 
ōǊƛŜŦ ƛǎ ŘŜŜƳŜŘ ŀōŀƴŘƻƴƳŜƴǘ ƻŦ ǘƘŀǘ ƛǎǎǳŜΦ CǳǊǘƘŜǊΣ ǘƘŜ .ƻŀǊŘ Ƙŀǎ ƘŜƭŘ άώŀϐƴ ƛǎǎǳŜ ƛǎ ōǊƛŜŦŜŘ 
when legal argument is provided; it is not sufficient for a petitioner to make conclusory 
statements, without explaining how, as the law applies to the facts before the Board, a local 
ƎƻǾŜǊƴƳŜƴǘ Ƙŀǎ ŦŀƛƭŜŘ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ !ŎǘΦέ Χώ²ϐƘŜǊŜ tŜǘƛǘƛƻƴŜǊǎ ƘŀǾŜ ƴƻt provided specific 
legal argument for citations listed in their issue statements, and specified which provisions of the 
law they claim are violated, the Board will deem those claims abandoned. Final Decision and 
Order (March 16, 2015) at 13. 
 

Administrative Discretion 
¶ Whidbey Environmental Action Network v. Island County, Case No. 14-2-0009: [In considering 

administrative allowance of an exemption from critical area regulations,] ¢ƘŜ .ƻŀǊŘΩǎ ŎƻƴŎŜǊƴ ƛǎ 
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the lack of adequate standards to guide a County administrator in determining what constitutes 
ŀƴ άŀǇǇǊƻǇǊƛŀǘŜƭȅ ƭƛƳƛǘŜŘ ŀƴŘ ǊŜŀǎƻƴŀōƭŜ ŀƳƻǳƴǘ ƻŦ ǘƛƳŜέΦ ¢ƘŜ /ƻǳƴǘȅ Ƙŀǎ ǘƘŜ ƻōƭƛƎŀǘƛƻƴ ǘƻ 
protect critical areas and the absence of clear standards could lead to the resumption of 
agricultural activities, with potential negative impacts on the functions and values of FWHCAs, 
following a decade or more of no agricultural activity. Final Decision and Order (June 26, 2015) at 
43. 
 

Agricultural Lands 
¶ Karpinski, Clark County Natural Resources Council and Futurewise v. Clark County, Case No. 07-

2-0027: ¢ƘŜ ǘƘǊŜŜ άǇǊƻƴƎǎέ ǘƻ ŎƻƴǎƛŘŜǊ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ŘŜǎƛƎƴŀǘƛƻƴκŘŜ-designation of ALLTCS, as 
restated by the Court of Appeals, are: 

1. A determination of whether the land is characterized by "urban growth". 
2. A determination of the commercial productivity of the land or the land's capability of 
ōŜƛƴƎ ŎƻƳƳŜǊŎƛŀƭƭȅ ǇǊƻŘǳŎǘƛǾŜΦ ό¢ƘŜ /ƻǳǊǘ ƻōǎŜǊǾŜŘ ǘƘŀǘ άώǘϐƘƛǎ ŦŀŎǘƻǊ ǊŜǉǳƛǊŜǎ ŀƴ 
assessment of whether "the land is actually used or capable of being used for agricultural 
production," citing City of Redmond);  

3. A determination of the "long-term commercial significance" for agricultural production of 
the parcels. The Court stated this determination requires consideration of soil 
composition, proximity to population areas, the possibility of more intense uses of the 
land, and the 10 factors in former WAC 365-190-050(1). FDO on Remand (March 11, 2014) 
at 10. 

 
If merely being within one-quarter mile of a UGA boundary justifies de-designation of ALLTCS, 
there is nothing to prevent the inexorable loss of fertile farmland. This expansion of the UGA 
followed by its urbanization will lead to the identical argument being made to justify further 
expansion as the nearby ALLTCS land will then be found to be adjacent or in proximity to urban 
ƎǊƻǿǘƘΦ !ǎ ǘƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭǎ ǎǘŀǘŜŘΥ ά¦ƴŘŜǊ ǘƘŜ Da!Σ ǘƘŜ ΨƭƻƎƛŎŀƭ ǇƭŀŎŜΩ ŦƻǊ ŜȄǇŀƴǎƛƻƴ ŀƴŘ 
growth is to build higher within the UG!Σ ƴƻǘ ǘƻ ŜȄǇŀƴŘ ƛǘΦέ FDO on Remand (March 11, 2014) at 
15. 
 
[In addressing land values under alternative uses, one of the WAC factors, the Board stated] The 
Board has previously noted the mere potential for de-designation may drive up land values, citing 
ǘƘŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ DaI. /ŀǎŜ bƻΦ мн-3-лллнŎΣ C5hΣ ǇΦ рп ǿƘŜǊŜ ƛǘ ǿŀǎ ǎǘŀǘŜŘΥ ά Φ Φ Φ ŘŜ-
designation of ARL and RF lands not only paves over 182 acres of prime farm lands but sends a 
signal to other farmers that zoning will not long protect them from urbanization, particularly if 
mere urban adjacency becomes the overriding factor in the de-designation analysisΦέ FDO on 
Remand (March 11, 2014) at 17. 
 
Elevating economic factors in regards to Area WB above the GMA goal to maintain and enhance 
agricultural lands and the agricultural industry reflects the same failing the Court of Appeals 
noted in discussing the La Center de-designated areas LB-1, LB-2, and LE. As the Court stated 
there: 
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Moreover, the County's overtly heavy reliance on economic factors when deciding 
whether land has long-term agricultural commercial significance runs afoul of several of 
the GMA's planning goals ς namely, the County's duty to "designate and conserve 
agricultural lands." Soccer Fields, 142 Wn.2d at 558 (analyzing the GMA's "[n]atural 
resource industries" planning goal ς RCW 36.70A.020(8)). In addition, the County's 
emphasis on economic factors violates RCW 36.70A.020(5), which requires counties to 
"[e]ncourage economic development . . . within the capacities of the state's natural 
resources, public services, and public facilities" (emphasis added). 161 Wn. App. 204, 243; 
FDO on Remand, (March 11, 2014) at 19. 

 
[In addressing the question of whether land is primarily devoted to the commercial production 
of agricultural products (the Lewis County second prong), the Board referenced Supreme Court 
ŘŜŎƛǎƛƻƴǎ ƛƴ ǎǘŀǘƛƴƎϐ ά[ŀƴŘ ƛǎ ǎƻ ŘŜǾƻǘŜŘ ƛŦ ƛǘ ƛǎ ƛƴ ŀƴ ŀǊŜŀ ǳǎŜŘ ƻǊ ŎŀǇŀōƭŜ ƻŦ ōŜƛƴƎ ǳǎŜŘ ŦƻǊ 
ŀƎǊƛŎǳƭǘǳǊŀƭ ǇǊƻŘǳŎǘƛƻƴέΣ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ ƎǳƛŘŀƴŎŜ ǇǊƻǾƛŘŜŘ ōȅ ǘƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭǎ ƛƴ ƛǘǎ ǊŜƳŀƴŘ 
decision: "All [these] areas are capable of being farmed." FDO on Remand (March 11, 2014) at 
21. 
 

¶ Martin v. Whatcom County, Case No. 11-2-0002: The County fulfilled its obligation to designate 
resource land including ALLTCS in 1997, and the adequacy of these designations is not before the 
Board. Its development regulations adopted to protect agricultural lands were upheld and those 
provisions both then and now applied to R5 and R10 lands meeting the criteria of the ordinance. 
The rezone in this case did not amend GMA compliant APO development regulations originally 
adopted in 1997 to protect agriculture. Those provisions apply to the area at issue when zoned 
R10 and they continue to apply now that the area is zoned R5. FDO (July 22, 2011) at 10. 
 

Agricultural Land De-designation 
¶ Clark County Citizens United, Inc. v. Clark County, Case No. 16-2-0005c: /ƻƳƳŜǊŎŜΩǎ ƎǳƛŘŜƭƛƴŜǎ 

in WAC 365-19-040 apply to all natural resource lands and critical areas and establish a two-step 
process to classify and designate natural resource lands. WAC 365-190-040 provides guidance on 
how to adopt and amend the overall designation process. It is an over-arching description of how 
a County should approach classifying and designating all natural resource lands and critical areas 
. . . WAC 365-190-050(1) requires a county-wide or area-wide analysis when classifying and 
designating agricultural land (not a parcel-by-parcel analysis) to assure conservation of 
agricultural land. Final Decision and Order (March 23, 2017) at 38-39. WAC 365-190-050(5) states 
that the final outcome of a designation process ǎƘƻǳƭŘ άǊŜǎǳƭǘ ƛƴ ŘŜǎƛƎƴŀǘƛƴƎ ŀƴ ŀƳƻǳƴǘ ƻŦ 
agricultural resource lands sufficient to maintain and enhance the economic viability of the 
agricultural industry  in the county over the long term; and to retain supporting agricultural 
businesses, such as procŜǎǎƻǊǎΣ ŦŀǊƳ ǎǳǇǇƭƛŜǊǎΣ ŀƴŘ ŜǉǳƛǇƳŜƴǘ ƳŀƛƴǘŜƴŀƴŎŜ ŀƴŘ ǊŜǇŀƛǊ ŦŀŎƛƭƛǘƛŜǎΦέ 
Final Decision and Order (March 23, 2017) at 78. 
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Airports 
¶ Port of Shelton v. City of Shelton, Case No. 10-2-0013: [As to consideration of WA Department 

of Transportation ς Aviation comments] As an agency division within the Department of 
Transportation, WSDOT Aviation has been granted general supervision over aeronautics in this 
state. It has developed specialized knowledge and thus its opinions should be given substantial 
weight as the Board stated in the FDO. Order on Reconsideration (December 9, 2010) at 8. 
 

[In addressing Incompatible Uses ς RCW 36.70A.510; 36.70.547 - the Board stated that it] agrees 

that no "bright liƴŜϦ ǊŜǎƛŘŜƴǘƛŀƭ ŘŜƴǎƛǘȅ ƭƛƳƛǘ ǎƘƻǳƭŘ ōŜ ŀǇǇƭƛŜŘ ǿƛǘƘƛƴ {ŀƴŘŜǊǎƻƴ CƛŜƭŘΨǎ ½ƻƴŜ сΣ 

ƻǊ ǘƻ ŀƴȅ ƻǘƘŜǊ ŀƛǊǇƻǊǘΩǎ ǎŀŦŜǘȅ ȊƻƴŜǎ ŦƻǊ ǘƘŀǘ ƳŀǘǘŜǊ Χ ŀ "one size does not fit all"; rather, the 

individual facts applicable to an airport, proposed uses in that airport's vicinity, and the record 

developed in each case are determinative. FDO (October 27, 2010) at 10. 

 

RCW 36.70.547 requires cities and counties to "discourage the siting of inŎƻƳǇŀǘƛōƭŜ ǳǎŜǎΦέ ¢ƘŜ 

ǘŜǊƳ άƛƴŎƻƳǇŀǘƛōƭŜέ ǿŀǎ ƴƻǘ ŘŜŦƛƴŜŘ ōȅ ǘƘŜ [ŜƎƛǎƭŀǘǳǊŜΣ ōǳǘ ƛǘǎ ŎƻƳƳƻƴ ƳŜŀƴƛƴƎ ǊŜŦŜǊǎ ǘƻ 

something that cannot subsist with something else. In terms of land uses and airport operations, 

the Board sees two types of potential incompatibility: those which arise or are created by impacts 

of the land use itself on airport operations and those which may arise or be created by the 

operation of the airport and affect surrounding uses. An example of land uses which could affect 

airport operations, including aircraft safety, would be the height or location of buildings, 

transmission lines, and the like. An example of airport activities which could negatively impact 

adjacent land uses is excessive noise. FDO (Oct. 27, 2010) at 12-13. 

 
It is not the role of this Board to determine at what specific DNL sound level compatibility with 
the continued operation of Sanderson Field would occur in relationship to the Property. 
However, it is appropriate for the Board to observe and find that incompatibility, as envisioned 
by RCW 36.70.547 and as applied to the Property on the Record before the Board, is a sound 
level below that which is harmful to human health... Consequently, the Board finds that the 65 
DNL level cannot be considered to be per se compatible with residential uses of two units per 
gross acre on the Property. FDO (Oct. 27, 2010) at 19-20. 
 
The Board can only conclude from the Record that the 65 DNL sound level is that which is harmful 
to human health. Sound levels resulting in negative impacts to human health are greater than 
those that would result in incompatibility as envisioned by RCW 36.70.547. That conclusion is 
reached after reviewing the entire record and determining there is a lack of substantial evidence 
ǘƻ ǎǳǇǇƻǊǘ ǘƘŜ /ƛǘȅΩǎ ŎƻƴŎƭǳǎƛƻƴ ǊŜƎŀǊŘƛƴƎ ŎƻƳǇŀǘƛōƛƭƛǘȅΦ FDO (Oct. 27, 2010) at 21-22. 
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Amendment 
¶ Futurewise v. Pacific County, Case No. 10-2-0021: Petitioner argued all aspects of the newly 

adopted Comprehensive Plan were subject to challenge because the County adopted the 
amendments by repealing and replacing the prior Plan in its entirety. The Board found this would 
be elevating form over substance, as the adopted revisions were relatively few in number and a 
new Plan was adopted for purposes of administrative efficiency. FDO (June 22, 2011) at 5. 
 
¢ƘŜ ǳǇŘŀǘŜ ǿŀǎ ƛƴǘŜƴŘŜŘ ŀƴŘ ǎŜǊǾŜŘ ŀǎ ǘƘŜ /ƻǳƴǘȅΩǎ ƳŀƴŘŀǘŜŘ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ǳǇŘŀǘŜ ŀǎ 
required by RCW 36.70A.130. The County had not amended its designation of, or policies and 
regulatory standards pertaining to, Agricultural Lands of Long Term Commercial Significance after 
their initial adoption in 1987, and the adoption of the initial GMA Pacific County Comprehensive 
tƭŀƴ ƛƴ мффуΦ ! ǇŀǊǘȅ Ƴŀȅ ŎƘŀƭƭŜƴƎŜ ŀ ŎƻǳƴǘȅΩǎ ŦŀƛƭǳǊŜ ǘƻ ǊŜǾƛǎŜ ŀ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ƻƴƭȅ ǿƛǘƘ 
respect to those provisions that are directly affected by new or recently amended GMA 
ǇǊƻǾƛǎƛƻƴǎΦ .ǳǘ ŀƴ ŀƴƴǳŀƭ ǳǇŘŀǘŜ άŎǊŜŀǘŜǎ ƴƻ ΨƻǇŜƴ ǎŜŀǎƻƴΩ ŦƻǊ ŎƘŀƭƭŜƴƎŜǎ ǇǊŜǾƛƻǳǎƭȅ ŘŜŎƛŘŜŘ ƻǊ 
time-ōŀǊǊŜŘΦέ ¢ƘŜǊŜŦƻǊŜΣ ǘƘŜ ǎŎƻǇŜ ƻŦ ǇŜǊƳƛǎǎƛōƭŜ ŎƘŀƭƭŜƴƎŜǎ ƛƴ ǘƘƛǎ ŀǇǇŜŀƭ ǿŀǎ ƭƛƳƛǘŜŘ ǘƻ ǘƘƻǎŜ 
areas amended by the County or affected by new or recently amended GMA provisions. FDO 
(June 22, 2011) at 5. 
 
Where the changes in the Plan at most recited the statutory requirements of RCW 36.70A.170 
and made reference to WAC 365-190-050 which contains language pertaining to the designation 
of ALLTCS, such references cannot be read as adopting new designation standards. FDO (June 22, 
2011) at 9-10. 
 

¶ /ƻƴŎǊŜǘŜ bƻǊΩ²Ŝǎǘ ŀƴŘ пaнYΣ [[/ ǾΦ ²ƘŀǘŎƻƳ /ƻǳƴǘȅΣ Case No. 12-2-0007: The Petitioners can 
ǇǊŜǾŀƛƭ ƛŦΣ ŀƴŘ ƻƴƭȅ ƛŦΣ ǘƘŜ Da!Σ ǘƘŜ /ƻǳƴǘȅΩǎ tƭŀƴ ƻǊ ƛǘǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ƛƳǇƻǎŜ ŀ Řǳǘȅ 
on the County to designate MRL during an annual update when all applicable designation criteria 
are met. FDO (September 25, 2012) at 11. 
 
A local government legislative body has the discretion to adopt or reject a particular proposed 
comprehensive plan amendment in the absence of a GMA or comprehensive plan mandate. FDO 
(September 25, 2012) at 13. 
 

Buildable Lands 
¶ Clark County Citizens United, Inc. v. Clark County, Case No. 16-2-0005c: [I]nconsistencies 
ŘƻŎǳƳŜƴǘŜŘ ōȅ ǘƘŜ /ƻǳƴǘȅΩǎ w/² осΦтл!Φнмр wŜǾƛŜǿ ŀƴŘ 9Ǿŀƭǳŀǘƛƻƴ tǊƻƎǊŀƳ ǘǊƛƎƎŜǊ ǘƘŜ 
/ƻǳƴǘȅΩǎ ŀƴŘ /ƛǘƛŜǎΩ ƻōƭƛƎŀǘƛƻƴ ǘƻ ŀŘƻǇǘ ŀƴŘ ƛƳǇƭŜƳŜƴǘ ƳŜŀǎǳǊŜǎ ǘƘŀǘ ŀǊŜ ǊŜŀǎƻƴŀōƭȅ ƭƛƪŜƭȅ ǘƻ 
increase consistency during the subsequent five-year period - άǊŜŀǎƻƴŀōƭŜ ƳŜŀǎǳǊŜǎέ Řƻ ƴƻǘ 
include adjusting urban growth areas. Final Decision and Order (March 23, 2017) at 24.  
 

Amicus Curiae 
¶ Port of Shelton v. City of Shelton, Case No. 10-2-0013: [Amicus] argument shall be limited solely 

to the issues before the Board in this proceeding. That is, the Board will only consider the legal 
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arguments raised by [Amicus] as they relate to the issues now before the Board, not argument 
related to issues beyond the record. Order Granting Status as Amicus Curiae (Sept. 9, 2010). 
 

Burden of Proof 
¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: [In 

considering measures to protect rural character] the County asserts it need not respond to 
academic studies which may not be germane to local circumstances. The Board finds it need not 
consider non-local studies but cannot ignore current [site-specific] authoritative reports in the 
record [concluding petitioners carried their burden of proof with multiple current local reports.] 
FDO (January 9, 2012) at 43. 
 
¦ƴŘŜǊ w/² осΦтл!Φонлόпύ ŀ Ŏƻǳƴǘȅ άǎǳōƧŜŎǘ ǘƻ ŀ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ƛƴǾŀƭƛŘƛǘȅ ƳŀŘŜ ǳƴŘŜǊ w/² 
36.70A.300 or 36.70A.302 has the burden of demonstrating that the ordinance or resolution it 
has enacted in response to the determination of invalidity will no longer substantially interfere 
ǿƛǘƘ ǘƘŜ ŦǳƭŦƛƭƭƳŜƴǘ ƻŦ ǘƘŜ Ǝƻŀƭǎ ƻŦέ ǘƘŜ Da!Φ ¢ƘŜ /ƻǳƴǘȅΩǎ ōǳǊŘŜƴ ǳƴŘŜǊ w/² осΦтл!Φонлόпύ ƛǎ 
limited to invalidity determinations under the standard in RCW 36.70A.302(1), and this burden 
of the County does not apply to compliance determinations. As to compliance, the burden is 
always on the Petitioner to overcome the presumption of validity and demonstrate that any 
action taken by the County in an attempt to achieve compliance is clearly erroneous in light of 
the goals and requirements of the GMA. Order Finding Compliance and Non-Compliance, As 
Amended on Reconsideration (January 23, 2014) at 6. 
 

Capital Facilities 
¶ David Carlsen v. City of Bellingham, Case No. 12-2-0014: RCW 36.70A.070(3) and (6) requires 

the city to inventory existing capital facilities, forecast future needs, propose location for future 
facilities, develop 6-year financing plans and reassess land uses to ensure coordination. Parks and 
recreation facilities are the only specific requirement to be included in the plan. The City 
completed a Transportation Improvement Program for their Comprehensive Plan Transportation 
Chapter to meet the requirements of .070(3) and (6). The City chose not to build or operate public 
parking facilities in Fairhaven. This is not a violation of RCW 36.70A.070(3) or (6) because this 
statute does not require publicly-financed parking facilities to be included as a capital facility nor 
does it define them as such. Whether or not to include parking facilities in a capital facilities plan 
is a decision within the discretion of local governments. Final Decision and Order (April 10, 2013) 
at 17-18. 
 

Certificate of Appealability 
¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: [The 
.ƻŀǊŘ ŦƻǳƴŘ ŘŜƭŀȅ ƛƴ ŀǇǇŜƭƭŀǘŜ ǊŜǾƛŜǿ ǿƻǳƭŘ ōŜ ŘŜǘǊƛƳŜƴǘŀƭ ǘƻ ǘƘŜ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘΣϐ ώŀϐǎ Χ άǘƘŜǊŜ 
is nothing in the Comprehensive Plan or development regulations prevent(ing) the vesting of 
development rights to accommodate virtually all of the CountyΩǎ ǇǊƻƧŜŎǘŜŘ ǇƻǇǳƭŀǘƛƻƴ ƛƴ ǊǳǊŀƭ 
ƭŀƴŘǎΣ ŜǎǘŀōƭƛǎƘƛƴƎ ǇŀǘǘŜǊƴǎ ƻŦ ǎǇǊŀǿƭ ŀƴŘ ŘŜǘǊŀŎǘƛƴƎ ŦǊƻƳ ŎƻƳǇŀŎǘ ǳǊōŀƴ ŘŜǾŜƭƻǇƳŜƴǘΦέ ώ¢ƘŜ 
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Board also found a fundamental statewide issue was raised concerning accommodation of rural 
population.] Certificate of Appealability (March 15, 2013). 
 

¶ Eric Hirst, et al. v. Whatcom County, Case No. 12-2-0013: [A Certificate of Appealability was 
granted in the interest of definitive appellate resolution of the water resource protection issues 
in the case.] Certificate of Appealability (June 26, 2014). 
 

Compliance  
¶ John Peranzi, Vallie Jo Fry and Tony and Isobel Cairone v. City of Olympia, Case No. 11-2-0011: 

[In response to the argument RCW 36.70A.130(2)(b) did not provide the City with an exemption 
from the requirement of once-a-year comprehensive plan amendments, the Board found the City 
was not precluded from amending its comprehensive plan to achieve compliance as that 
exception applied only to comprehensive plan amendments, not development regulations] The 
exception was provided by the Legislature to avoid the conundrum the City would face if the 
.ƻŀǊŘΩǎ ƻǊŘŜǊ ŦƻǳƴŘ comprehensive plan violations. If the Board had done so, the exception 
would allow the City to achieve compliance within the time allotted by the Board pursuant to 
RCW 36.70A.300(3). In this instance, the violation did not involve challenges to comprehensive 
plan provisions but rather to development regulations. Therefore, the Legislature needed to 
provide no exception. Order on Motion for Clarification (June 21, 2012) at 3, 4. 
 

Comprehensive Plan 
¶ City of Oak Harbor v. Island County, Case No. 11-2-0005: The Board held the County did not need 

to change its planning horizon because the County had an unforeseen six-year delay due to 
appeals of its SEPA process. Re-setting the time period would alter data collection and the need 
to comply with GMA deadlines. The Board held the County was not required to expand its urban 
growth boundary because it had analyzed population projections, had conducted a market factor 
analysis and land capacity analysis before making its decision. After the analysis the County 
decided to expand the UGA by 18 acres instead of 180 acres as requested by the City of Oak 
Harbor. In regards to the market factor analysis, the Board agreed the County laid out a clear 
rationale and used its discretion to reject a 126% market factor analysis because this percentage 
was larger than past MFAs accepted by the Board. Final Decision and Order (December 12, 2011) 
at 8-12; 32-43. 
 

¶ Governors Point Development Company et al. v. Whatcom County, Case No. 11-2-0010c: The 
Kittitas County case does not result in a mandate that every isolated Comprehensive Plan policy 
must be devoid of conditional language and contain only directional provisions but, instead, the 
Comprehensive Plan must be considered in its entirety to determine if there is compliance with 
the GMA. ¢ƘŜ ǿƻǊŘ άǎƘƻǳƭŘέ ƛǎ ŀǇǇǊƻǇǊƛŀǘŜ so long as the Comprehensive Plan provides a 
framework that ensures compliance with the GMA and provides measures by which a jurisdiction 
will be held accountable. FDO (January 9, 2012) at 29. 
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¶ Dragonslayer, Inc., Michels Development, LLC, Greg and Susan Gilbert, and Clark County v. City 
of La Center, Case No. 14-2-0003c: Countywide planning policies are a key element of the GMA 
ŎƻƴǎƛǎǘŜƴŎȅ ŦǊŀƳŜǿƻǊƪΦ Φ Φ Φ ¢ƻ ƛƳǇƭŜƳŜƴǘ ώDƻŀƭ ммϐΣ w/² осΦтл!Φмлл ǇǊƻǾƛŘŜǎ ǘƘŀǘ άώǘϐƘŜ 
comprehensive plan of each county or city that is adopted pursuant to RCW 36.70A.040 shall be 
coordinated with, and consistent with, the comprehensive plans adopted pursuant to RCW 
36.70A.040 of other counties or cities with which the county or city has, in part, common borders 
ƻǊ ǊŜƭŀǘŜŘ ǊŜƎƛƻƴŀƭ ƛǎǎǳŜǎΦέ  Φ Φ Φ ¢ƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ /ƻƳƳŜǊŎŜΩǎ ƎǳƛŘŜƭƛƴŜǎ ŀǘ ²!/ оср-196-
олрόоύ ǎǘŀǘŜ ŎŀǘŜƎƻǊƛŎŀƭƭȅΥ ά¢ƘŜ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴǎ ƻŦ Φ Φ Φ ŎƛǘƛŜǎ Ƴǳǎǘ ŎƻƳǇƭȅ ǿƛǘƘ ōƻǘƘ ǘƘŜ 
ŎƻǳƴǘȅǿƛŘŜ ǇƭŀƴƴƛƴƎ ǇƻƭƛŎƛŜǎ ŀƴŘ ǘƘŜ ώDa!ϐέΦ Corrected Final Decision and Order (October 24, 
2014) at 17. 
 
άώw/² осΦтл!Φмллϐ ƳŀƴŘŀǘŜǎ ǘƘŀǘ ǘƘŜ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ƻŦ ŜŀŎƘ Ŏƻǳƴǘȅ ǎƘŀƭƭ ōŜ ŎƻƻǊŘƛƴŀǘŜŘ 
with, and consistent with, the comprehensive plans of cities with which the county has common 
borders or related regional issues, while [RCW 36.70A.210] requires consistency of city plans with 
county-wide plannƛƴƎ ǇƻƭƛŎƛŜǎΦέ Order on Compliance (May 29, 2015) at 22. 
 
/ƛǘȅ tƻƭƛŎȅ пΦнΦоόōύ ƛǎ ƛƴŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ /ƻǳƴǘȅΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ōŜŎŀǳǎŜ ŜȄǘŜƴŘƛƴƎ 
ǎŜǿŜǊǎ ōŜȅƻƴŘ ŀƴ ǳǊōŀƴ ƎǊƻǿǘƘ ōƻǳƴŘŀǊȅ ŎƻƴǘǊŀŘƛŎǘǎ ǘƘŜ /ƻǳƴǘȅΩǎ нл-Year Planning Policy 6.3.8 
prohibiting such extensions. (CPP 6.3.8 Extension of public sewer service shall not be permitted 
outside urban growth areas. . . .) With this inconsistency, the City violates RCW 36.70A.100 . . . 
Order on Compliance (May 29, 2015) at 13. 
 

¶ Alvin Alexanderson, Dragonslayer, Inc. and Michels Development, LLC v. City of La Center, Case 
No. 12-2-0004: The Board concludes that because the Resolution explicitly provides for sewer 
service in violation of the ComprehenǎƛǾŜ tƭŀƴΩǎ ŀƴƴŜȄŀǘƛƻƴ ǊŜǉǳƛǊŜƳŜƴǘΣ ǘƘŜ wŜǎƻƭǳǘƛƻƴ 
constitutes a de facto Comprehensive Plan amendment. As the Alexanderson Court stated: 
ά²Ƙŀǘ ǿŀǎ ǇǊŜǾƛƻǳǎƭȅ ŦƻǊōƛŘŘŜƴ ƛǎ ƴƻǿ ŀƭƭƻǿŜŘέ ŀƴŘΣ ŦƻǊ ǘƘŜ .ƻŀǊŘ ǘƻ ŦƛƴŘ ǘƻ ǘƘŜ ŎƻƴǘǊŀǊȅ ǿƻǳƭŘ 
ōŜ άǘƻ ŜȄŀƭǘ ŦƻǊƳ ƻǾŜǊ ŦǳƴŎǘƛƻƴέΦ Order on Dispositive Motion (May 4, 2012) at 13. 
 

¶ Wright's Crossing, LLC., Scott B Thompson v. Island County, Case No. 17-2-0011: In order to 
ǇǊŜǾŀƛƭ ƻƴ ƛǘǎ ŎƭŀƛƳǎ ōŀǎŜŘ ƻƴ ǘƘŜ /ƻǳƴǘȅΩǎ ŘŜŎƛǎƛƻƴ ƴƻǘ ǘƻ ŘƻŎƪŜǘ ǘƘŜ ǇǊƻǇƻǎŀƭΣ ǘƘŜ tŜǘƛǘƛƻƴŜǊ 
must establish a duty requiring the County to do so. That duty would first arise from a specific 
provision of the GMA or secondarily from a local regulation or policy. Absent such a duty, the 
Board has held on numerous occasions that a decision not to docket a proposal lies within the 
legislative discretion of the jurisdiction. Order of Dismissal (March 2, 2018) at 6.  
 

Critical Areas 
¶ Friends of the San Juans v. San Juan County, Case 10-2-0012: When the County used a 

conditional use permit process, subject to hearing examiner review, the Board concluded that 
ǘƘŜ ƘŜŀǊƛƴƎ ŜȄŀƳƛƴŜǊ Ƴŀȅ ƛƳǇƻǎŜ άǊŜŀǎƻƴŀōƭŜέ ŎƻƴŘƛǘƛƻƴǎ ƻŦ ŀǇǇǊƻǾŀƭ ǘƘŀǘ Řƻ ƴot render the 
EPF impractical. The Board has decided numerous cases giving discretion to an administrator. In 
this case, however, the Board decided the hearing examiner did not have clear guidance about 
ǿƘŀǘ ǿƻǳƭŘ ŎƻƴǎǘƛǘǳǘŜ άǊŜŀǎƻƴŀōƭŜέ ŎƻƴŘƛǘƛƻƴǎ ŦƻǊ ŀƴ 9tCΦ Without clearer guidance about what 
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ŎƻƴǎǘƛǘǳǘŜǎ άǊŜŀǎƻƴŀōƭŜέΣ ŀƴŘ ǿƛǘƘƻǳǘ ǊŜǉǳƛǊŜƳŜƴǘǎ ǘƻ Ŧǳƭƭȅ ƳƛǘƛƎŀǘŜ ƛƳǇŀŎǘǎΣ ǘƘŜ .ƻŀǊŘ ŦƻǳƴŘ 
the CountyΩǎ ǊŜƎǳƭŀǘƛƻƴ ƻƴ ǎƛǘƛƴƎ 9tCǎ ƛƴ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ƭŀŎƪŜŘ ƎǳƛŘŀƴŎŜ ƻƴ ƳƛǘƛƎŀǘƛƻƴΣ .Ŝǎǘ 
Available Science, and failed to protect critical area functions and values. Critical areas are the 
άƴŀǘǳǊŀƭ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜέ ŀƴŘ ǘƘŜ ŦƻǳƴŘŀǘƛƻƴ ƻŦ ŀ ƭŀƴŘǎŎŀǇŜ ŀƴŘ Ŏŀƴƴƻǘ ōŜ ƻǾŜǊǊǳƭŜŘ ƻǊ άǘǊǳƳǇŜŘέ 
by siting EPFs. FDO (Oct. 12, 2010) at 24. 
 

¶ Weyerhaeuser, et al v Thurston County, Case No. 10-2-0020c: WAC 365-190-040(7) provides 
ǘƘŀǘ ǘƘŜ ά Φ Φ Φ ŘŜǎƛƎƴŀǘƛƻƴ ǇǊƻŎŜǎǎ Ƴŀȅ ǊŜǎǳƭǘ ƛƴ ŎǊƛǘƛŎŀƭ ŀǊŜŀ ŘŜǎƛƎƴŀǘƛƻƴǎ ǘƘŀǘ ƻǾŜǊƭŀȅ Φ Φ Φ ƴŀǘǳǊŀƭ 
ǊŜǎƻǳǊŎŜ ƭŀƴŘ ŎƭŀǎǎƛŦƛŎŀǘƛƻƴǎέ ŀƴŘ ǘƘŀǘ ά Φ Φ Φ ƛŦ ŀ ŎǊƛǘƛŎŀƭ ŀǊŜŀ ŘŜǎƛƎƴŀǘƛƻƴ ƻǾŜǊƭƛŜǎ ŀ ƴŀǘǳǊŀƭ ǊŜǎƻǳǊŎŜ 
land designatiƻƴΣ ōƻǘƘ ŘŜǎƛƎƴŀǘƛƻƴǎ ŀǇǇƭȅέΦ !ŘŘƛǘƛƻƴŀƭƭȅΣ ²!/ оср-190-лнлόтύ ǇǊƻǾƛŘŜǎ ά Φ Φ Φ ǘƘŀǘ 
critical areas designations overlay other land uses including designated natural resource lands. 
For example, if both critical area and natural resource land use designations apply to a given 
ǇŀǊŎŜƭ ƻǊ ŀ ǇƻǊǘƛƻƴ ƻŦ ŀ ǇŀǊŎŜƭΣ ōƻǘƘ ƻǊ ŀƭƭ ŘŜǎƛƎƴŀǘƛƻƴǎ Ƴǳǎǘ ōŜ ƳŀŘŜέΦ tǊŜŎƭǳŘƛƴƎ ŘŜǎƛƎƴŀǘƛƻƴ ƻŦ 
mineral resource sites that contain CARA 1, class I or 2 wetlands (and their buffers), certain 
habitat and species areas (and their buffers), as well as 100 year floodplains and geologically 
sensitive areas, may in fact be justifiable. However, the record fails to provide that justification. 
AFDO (June 17, 2011) at 29. 
 
[The challenged action, which precluded the designation of Mineral Resource Land within certain 
critical areas affects critical areas regulation. RCW 36.70A.172 mandates the application of BAS 
when "protecting critical areas," but the County failed to utilize BAS.] AFDO (June 17, 2011) at 51. 
 
The Board conclude[d] that the exclusionary criteria designed to protect critical areas included in 
ǘƘŜ wŜǎƻƭǳǘƛƻƴΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ǾƛƻƭŀǘŜ w/² осΦтл!ΦмтлΩǎ ƳŀƴŘŀǘŜ ǘƻ ŘŜǎƛƎƴŀǘŜ aw[ ƻŦ 
long term commercial significance and critical areas and the WAC Minimum Guidelines which 
provide that if such designations overlap, both designations apply. Compliance Order (July 17, 
2012) at 26. 
 

¶ Friends of the San Juans, et al. v. San Juan County, Case No. 13-2-0012c: The Board dismissed 
alleged violations of RCW 36.70A.040(3) regarding the designation and protection of critical areas 
ǎǘŀǘƛƴƎ ǘƘŀǘ ǎǘŀǘǳǘŜ άŜǎǘŀōƭƛshed the requirement that jurisdictions adopt initial comprehensive 
plans and implemeƴǘƛƴƎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎέ ŀƴŘ ǘƘŜ /ƻǳƴǘȅ άƘŀŘ ŀŘƻǇǘŜŘ ǘƘŜ ǊŜǉǳƛǊed 
comprehensive plan and developmenǘ ǊŜƎǳƭŀǘƛƻƴǎ Ƴŀƴȅ ȅŜŀǊǎ ŀƎƻΦέ FDO (September 6, 2013) at 
9. 
 
ώtŜǘƛǘƛƻƴŜǊǎ ŎƘŀƭƭŜƴƎŜŘ ŀƴ ŜȄŎŜǇǘƛƻƴ ŦǊƻƳ ǘƘŜ /!hΩǎ ŦƻǊ ǇǳōƭƛŎ ŀƎŜƴŎƛŜǎ ŀƴd public/private 
ǳǘƛƭƛǘƛŜǎ ǿƘŜƴ ǎǳŎƘ ŀƴ Ŝƴǘƛǘȅ άƘŀǎ ŘƛŦŦƛŎǳƭǘȅέ ƳŜŜǘƛƴƎ ǇǊƻǘŜŎǘƛƻƴ ǊŜƎǳƭŀǘƛƻƴǎ ǊŜǎǳƭǘƛƴƎ ƛƴ 
preclusion of the proposal, to which the Board responded] ά¢ƘŜ ŎƭŀǳǎŜ ΨǿƻǳƭŘ ǇǊŜŎƭǳŘŜ ŀ 
ŘŜǾŜƭƻǇƳŜƴǘ ǇǊƻǇƻǎŀƭΩ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ŀ ǉǳŀƭƛŦƛŜǊ ǘƘŀǘ ǇƭŀŎes the initial burden on the agency 
to show the location of the proposed development is necessary. . . the initial determination under 
ǘƘŜ /ƻǳƴǘȅΩǎ ǎȅǎǘŜƳΣ ǘƘŜ ƭƻŎŀǘƛƻƴ ƻŦ ǘƘŜ ΨŘŜǾŜƭƻǇƳŜƴǘ ǇǊƻǇƻǎŀƭΩΣ ƛǎ ƭŜŦǘ ǎƻƭŜƭȅ ǘƻ ǘƘŜ ǇǊƻǇƻƴŜƴǘΣ 
notwithstanding the possibility the proposal could be located in an area with fewer negative 
impacts to a critical area. The County has the obligation to protect critical areas and leaving the 
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choice of location to the proponent is in effect a delegation of authority, would abrogate the duty 
to protect critical areas and fails to assure no net loss of ecological functions. Furthermore, there 
ŀǊŜ ƴƻ ǎǘŀƴŘŀǊŘǎ ōȅ ǿƘƛŎƘ ǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŀǘ ŀ ǇǊƻƧŜŎǘ ǇǊƻǇƻƴŜƴǘ ǿƻǳƭŘ άƘŀǾŜ ŘƛŦŦƛŎǳƭǘȅέ ƳŜŜǘƛƴƎ 
ǎǘŀƴŘŀǊŘ ŎǊƛǘƛŎŀƭ ŀǊŜŀ ǊŜƎǳƭŀǘƛƻƴǎΦέ FDO (September 6, 2013) at 33, 34. 
 
[T]he decision on whether or not to designate species or habitats of local importance lies with 
the County in accordance with WAC 365-190-130. FDO (September 6, 2013) at 39. 
 
The Board is unaware of any requirement in the GMA which mandates the establishment of a 
process for designating new habitats of local importance. FDO (September 6, 2013) at 42. 
 
If development regulations allow harm to critical areas, they must require compensatory 
mitigation of the harm. Development regulations may not allow a net loss of the functions and 
values of the ecosystem that includes the impacted or lost critical areas. When developing 
alternative means of protection, counties and cities must assure no net loss of ecological 
functions and values and must include the Best Available Science. FDO (September 6, 2013) at 
45. 
 
For critical areas, the preferred option is to avoid negative impacts. However, when that is not 
an option, steps to reduce and mitigate adverse impacts are appropriate when a jurisdiction 
follows a mitigation sequencing process. FDO (September 6, 2013) at 67. 
 
The Board finds and concludes that a blanket exemption for activities which could result in 
significant impacts to a critical area, without any consideration of the quality of a wetland, and 
which does not include steps to avoid, minimize or mitigate, fails to protect critical areas. FDO 
(September 6, 2013) at 71. 
 
¢ƘŜ .ƻŀǊŘ ŀƭǎƻ ƻōǎŜǊǾŜǎ ǘƘŀǘ ǘƘŜ ώtŜǘƛǘƛƻƴŜǊǎΩϐ ŀǊƎǳƳŜƴǘ ƘƛƎƘƭƛƎƘǘǎ ǘƘŜ ŘƛŦŦƛŎǳƭǘȅ ƻŦ ŎƛǘƛƴƎ .ƻŀǊŘ 
or appellate court decisions in regard to BAS and the BAS record. The BAS in any particular 
decision may not be similar to BAS relied on by a different jurisdiction and reflected in the 
decision challenging that decision. FDO (September 6, 2013) at 73. 
 
[Contrary to an assertion that RCW 36.70A.170 and RCW 36.70A.480 required the County to 
classify and designate specific areas as FWHCAs], the .ƻŀǊŘ ǎǘŀǘŜŘ ά Φ Φ Φ Department of Commerce 
ǊŜƎǳƭŀǘƛƻƴǎ ǎǇŜŎƛŦƛŎŀƭƭȅ ŀƴǘƛŎƛǇŀǘŜ ǘƘŜ ƴŜŜŘ ǘƻ ŘŜǎƛƎƴŀǘŜ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ǳǎƛƴƎ ΨƳŀǇǎΩ ŀƴŘκƻǊ 
ΨǇŜǊŦƻǊƳŀƴŎŜ ǎǘŀƴŘŀǊŘǎΣΩ ǿƛǘƘ ŀ ǇǊŜŦŜǊŜƴŎŜ ŦƻǊ ǇŜǊŦƻǊƳŀƴŎŜ ǎǘŀƴŘŀǊŘǎ ǿƘŜƴ ŀŘƻǇǘƛƴƎ ƭŀƴŘ ǳǎŜ 
regulations because maps arŜ ƭŜǎǎ ǇǊŜŎƛǎŜέΣ Ŏƛting WAC 365-190-040(5)(b) and WAC 365-190-
080(4) FDO (September 6, 2013) at 90, 91. 
 
While the County has assembled some critical area maps, it is clear that those maps do not serve 
to designate FWHCAs. Conditions in the field control. As addressed elsewhere in this FDO, the 
/ƻǳƴǘȅΨǎ ǎȅǎǘŜƳ ƛǎ ǎƛǘŜ ǎǇŜŎƛŦƛŎΦ aŀǇǇƛƴƎ ƻŦ ǎǇŜŎƛŦƛŎ ŦƛǎƘ ŀƴŘ ǿƛƭŘƭƛŦŜ Ƙŀōƛǘŀǘ ŎƻƴǎŜǊǾŀǘƛƻƴ ŎǊƛǘƛŎŀƭ 
areas is not a GMA requirement. FDO (September 6, 2013) at 92. 
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Establishing property-specific buffers is indeed one approach [to protecting FWHCAs] and, as 
stated in Wetlands Volume 2 άΦ Φ Φ ƛǎ ǇǊƻōŀōƭȅ ǘƘŜ Ƴƻǎǘ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǿƘŀǘ ŀ ǊŜǾƛŜǿ ƻŦ ǘƘŜ 
scientific literature reveaƭǎ ŀōƻǳǘ ōǳŦŦŜǊ ŜŦŦŜŎǘƛǾŜƴŜǎǎΦέ However, that is not the only method: 
ά¢ƘǊŜŜ ōŀǎƛŎ ǘȅǇŜǎ ƻŦ ōǳŦŦŜǊ ǊŜƎǳƭŀǘƛƻƴǎ ŀǊŜ ƎŜƴŜǊŀƭƭȅ ǊŜŎƻƎƴƛȊŜŘΥ ǾŀǊƛŀōƭŜ-width, fixed-width, or 
ǎƻƳŜ ŎƻƳōƛƴŀǘƛƻƴΦέ Order Finding Compliance and Continuing Non-Compliance (August 20, 
2014) at 17. 
 
The Yakima County (Yakima County v. E. Wash. Growth Mgmt. Hearings Bd., 168 Wn. App. 680) 
ŘŜŎƛǎƛƻƴ ǊŜǉǳƛǊŜŘ ŀ ǊŜŀǎƻƴŜŘ ŜȄǇƭŀƴŀǘƛƻƴ ƻŦ ŀ ƧǳǊƛǎŘƛŎǘƛƻƴΨǎ .!{ ŘŜǇŀǊǘǳǊŜ ŘŜŎƛǎƛƻƴ ƻǊ 
identification of other GMA goals being implemented by that decision. Order Finding Compliance 
and Continuing Non-Compliance (August 20, 2014) at 45. 
 
ώLƴ ŘƛǎŎǳǎǎƛƴƎ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ŀ άǊŜŀǎƻƴŜŘ ƧǳǎǘƛŦƛŎŀǘƛƻƴέ ŦƻǊ ŘŜǇŀǊǘǳǊŜ ŦǊƻƳ .!{Σ ǘƘŜ .ƻŀǊŘ 
ǎǘŀǘŜŘϐΥ ŀ άǊŜŀǎƻƴŜŘ ƧǳǎǘƛŦƛŎŀǘƛƻƴέ ǎƘƻǳƭŘ ƛƴŎƭǳŘŜ ŀ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ǎŎƛŜƴŎŜ ƛƴ ǘƘŜ ǊŜŎƻǊŘ 
together with predominantly scientific, technical, or legal factors that support a departure from 
Best Available Science recommendations. Social, cultural, or political factors should not 
predominate over the scientific, technical, and legal factors as a rationale for departing from 
science-based recommendations. Order Finding Compliance and Continuing Non-Compliance 
(August 20, 2014) at 35. 
 

¶ Whidbey Environmental Action Network v. Island County, Case No. 14-2-0009:[The County 
ŦŀƛƭŜŘ ǘƻ ǇǊƻǘŜŎǘ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ŀǎ ƛǘ ŀƭƭƻǿŜŘϐ άƎǊŀƴŘŦŀǘƘŜǊŜŘ ƴƻƴ-ŎƻƴŦƻǊƳƛƴƎ ǳǎŜǎέ ǿƘƛŎƘ ƴƻ 
longer comply with more recently enacted and, presumably, more protective land use laws, [to 
ōŜϐ ōŜ ŎƻƴǎƛŘŜǊŜŘ ŀ άǊŜŀǎƻƴŀōƭŜ ǳǎŜέ ǿƘŜƴ ŘŜǘŜǊƳƛƴƛƴƎ ǿƘŜǘher a proposed use met the 
reasonable use criteria. Final Decision and Order (June 26, 2015) at 8. 
 
¦ƴŘŜǊ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ŘŜŦƛƴƛǘƛƻƴΣ ά/ǊƛǘƛŎŀƭ !ǊŜŀǎέ ƛƴŎƭǳŘŜ άŀǊŜŀǎ ŀƴŘ ŜŎƻǎȅǎǘŜƳǎΣέ ŀƴŘ ƛǘ ƛǎ ǘƘŜ 
functions and values of those areas and ecosystems that counties and cities are required to 
protect. Development regulations may not allow a net loss of the functions and values of the 
ecosystem that includes the impacted or lost critical areas. Final Decision and Order (June 26, 
2015) at 21. 
 

Critical Areas (FWHCAs) 
¶ Whidbey Environmental Action Network v. Island County, Case No. 14-2-0009: [Allowing an 

exemption from the FWHCA regulations for removal of beaver and beaver dams based on] 
reliance on the issuance of an HPA from WDFW, an agency which is precluded from considering 
any functions and values beyond fish life, fails to protect critical area functions and values and 
fails to include BAS. Final Decision and Order (June 26, 2015) at 12. 
 
C²I/!ǎ ŀǊŜ άŀǊŜŀǎ ǘƘŀǘ ǎŜǊǾŜ ŀ ŎǊƛǘƛŎŀƭ ǊƻƭŜ in sustaining needed habitats and species for the 
functional integrity of the ecosysteƳέΦ Lƴ ǎǳƳΣ ǘƘŜ Da! ǊŜǉǳƛǊŜǎ ǘƘŜ /ƻǳƴǘȅ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜ 
functions and values of Critical Area Ecosystems. Final Decision and Order (June 26, 2015) at 21. 
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ά!ƴ ŜŎƻǎȅǎǘŜƳ Ŏƻƴǎƛǎǘǎ ƻŦ all the organisms that live in a particular area along with physical 
components of the environment with which those organisms interact. There must be an 
appropriate mixture of plants, animals, and microbes if the ecosystem is to function. . . So 
complete is the interconnectedness of the various living and nonliving components of the 
ecosystem that a chaƴƎŜ ƛƴ ŀƴȅ ƻƴŜ ǿƛƭƭ ǊŜǎǳƭǘ ƛƴ ŀ ǎǳōǎŜǉǳŜƴǘ ŎƘŀƴƎŜ ƛƴ ŀƭƳƻǎǘ ŀƭƭ ǘƘŜ ƻǘƘŜǊǎΦέ 
Final Decision and Order (June 26, 2015) at 21. 
 
ώ¢ƘŜ .ƻŀǊŘ ŘƛǎŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ /ƻǳƴǘȅΩǎ ǾƛŜǿ ǘƘŀǘ ǘƘŜ ǎƻƭŜ ǇǳǊǇƻǎŜ ƻŦ C²I/!ǎΣ ƛƴŎƭǳŘƛƴƎ bŀǘǳǊŀƭ 
Area Preserves, is the protection of the species found therein] By failing to establish buffers for 
ǘƘŜ b!t ōŀǎŜŘ ƻƴ ŀƴ ŀǎǎǳƳǇǘƛƻƴ ǘƘŀǘ ƛǘ ŜƴŎƻƳǇŀǎǎŜǎ άǘƘŜ ƭŀƴŘ required for species 
ǇǊŜǎŜǊǾŀǘƛƻƴέΣ ǘƘŜ /ƻǳƴǘȅ Ƙŀǎ ŦŀƛƭŜŘ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜ b!tΩǎ Ƙŀōƛǘŀǘ ƻǊ ǘƘŜ ŦǳƴŎǘƛƻƴŀƭ ƛƴǘŜƎǊƛǘȅ ƻŦ ƛǘǎ 
ecosystem. [Citing WAC 365-190-130(3)(a) and the role of buffers to separate incompatible uses 
from habitat areas.] Final Decision and Order (June 26, 2015) at 24-26. 
 
¢ƘŜ Da! ƎǳƛŘŜƭƛƴŜǎ ŦƻŎǳǎ ƻƴ ǘƘŜ άŦǳƴŎǘƛƻƴŀƭ ƛƴǘŜƎǊƛǘȅ ƻŦ ǘƘŜ ŜŎƻǎȅǎǘŜƳέ ŀƴŘ ƳŀƪŜ ƴƻ ŘƛǎǘƛƴŎǘƛƻƴ 
between plant and animal species. Plants and animals are interconnected components of all 
terrestrial ecosystems. The GMA statutes make no distinction between plant and animal species; 
rather the GMA statutes require protection of the integrated habitat area and ecosystem. The 
County [failed to consider] WAC 365-190-молόмύόŀύΩǎ ƎǳƛŘŜƭƛƴŜ ǘƻ ŎƻƴǎƛŘŜǊ ŦƻǊ ŎƭŀǎǎƛŦƛŎŀǘƛƻƴ ŀƴŘ 
ŘŜǎƛƎƴŀǘƛƻƴΣ ŀƳƻƴƎ ƻǘƘŜǊ ǘƘƛƴƎǎΣ άŀǊŜŀǎ ǿƘŜǊŜ ŜƴŘŀƴƎŜǊŜŘΣ ǘƘǊŜŀǘŜƴŜŘΣ ŀƴŘ ǎŜƴǎƛǘƛǾŜ ǎǇŜŎƛŜǎ 
ώǿƘƛŎƘ Ƴŀȅ ōŜ Ǉƭŀƴǘ ƻǊ ŀƴƛƳŀƭϐ ƘŀǾŜ ŀ ǇǊƛƳŀǊȅ ŀǎǎƻŎƛŀǘƛƻƴέΦ Final Decision and Order (June 26, 
2015) at 28. 
 
Lǘ ƛǎ ǘƘŜ /ƻǳƴǘȅΩǎ ƻōƭƛƎŀǘƛƻƴ ǘƻ ŘŜǎƛƎƴŀǘŜ ŀƴŘ ǇǊƻǘŜŎǘ Ƙŀōƛǘŀǘ ŀǊŜŀǎ ŀƴŘ ŜŎƻǎȅǎǘŜƳǎΤ ǘƘŜ 
protection afforded by other entities or regulations is irrelevant. Final Decision and Order (June 
26, 2015) at 31. 
 
WAC 365-190-130(2) directs jurisdictions to consider and designate areas where endangered, 
threatened, and sensƛǘƛǾŜ ǎǇŜŎƛŜǎ ƘŀǾŜ ŀ ǇǊƛƳŀǊȅ ŀǎǎƻŎƛŀǘƛƻƴΦ ¢ƘŜ /ƻǳƴǘȅΩǎ ǇǊŀƛǊƛŜǎ ƘŀǾŜ ǎǳŎƘ ŀƴ 
association with the three referenced [ETS] plant species. Final Decision and Order (June 26, 
2015) at 34. 
 
[Citing WAC 365-190-молόнύόōύΩǎ ŘƛǊŜŎǘƛƻƴ ǘƻ ŎƻƴǎƛŘŜǊ Ƙŀōƛǘŀǘǎ ŀƴŘ ǎǇŜŎƛŜǎ ƻŦ ƭƻŎŀƭ ƛƳǇƻǊǘŀƴŎŜ 
for classification and designation, the Board found the County had failed to protect critical areas 
by its decision to] not designate Westside prairies, Oak woodlands and herbaceous balds as 
habitats of local importance [notwithstanding] the record establishe[d] these areas constitute 
rare or vulnerable ecological systems and habitat or habitat elements. Final Decision and Order 
(June 26, 2015) at 37. 
 
In addressing designation of a state candidate species the Board stated] so long as the Western 
toad remains a state candidate species, it must be considered for protection. That protection 
could begin with designation of the Western toad itself or, based on the BAS in the record, with 
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designation of the toad's known habitat. Under WAC 365-190-080(4), critical areas can be 
designated by maps or by performance standards, although performance standards are 
preferred over maps. Order Finding Compliance and Continuing Non-Compliance (September 29, 
2016) at 15, 16.  
 

De Facto Amendment 
¶ Petree and Westergreen, et al. v. Whatcom County, Case No. 13-2-0018c: [The Resolution] 

began a process with DNR which may or may not result in a change of ownership to the land. A 
change in ownership is not a change in land use. [T]he Resolution does not govern the use of the 
ƭŀƴŘΦ CƛƴŀƭƭȅΣ ²ƘŀǘŎƻƳ /ƻǳƴǘȅΩǎ ŎǳǊǊŜƴǘ /ƻƳƳŜǊŎial Forestry District policies are not superseded 
ƻǊ ŎƻƴǘǊŀŘƛŎǘŜŘΦ Χ¢ƘŜǊŜ ƛǎ ƴƻ ōŀǎƛǎ ŦƻǊ ŦƛƴŘƛƴƎ ŀ ŘŜ ŦŀŎǘƻ ŀƳŜƴŘƳŜƴǘ ǿƘŜƴ ǘƘŜ ŎƘŀƭƭŜƴƎŜŘ ŀŎǘƛƻƴ 
is consistent with provisions of the comprehensive plan. Thus, the Board finds and concludes the 
/ƻǳƴǘȅΩǎ ŀŎǘƛon did not constitute a de facto comprehensive plan or development regulation 
amendment. Order of Dismissal (July 17, 2013) at 10. 
 

Deference 
¶ Karpinski, Clark County Natural Resources Council and Futurewise v. Clark County, Case No. 07-

2-0027: The Board took note of the following observation included in the Court of Appeals 
decision remanding this matter and shares the concerns expressed: 

The County's contention that the Growth Board is required to give its 2007 de-designation 
deference over its 2004 designation is unpersuasive. The County designated these parcels 
as ALLTCS in its 2004 comprehensive plan, which it intended to follow for 20 years. Absent 
a showing that this designation was both erroneous in 2004 and improperly confirmed by 
the Growth Board, or that a substantial change in the land occurred since the ALLTCS 
designation, the prior designation should remain. Without such deference to the original 
designation, there is no land use plan, merely a series of quixotic regulations. Moreover, 
under such ever-changing regulations, the GMA goal of planning, maintaining, and 
conserving agricultural lands could never be achieved. FDO on Remand (March 11, 2014) 
at 4. 
 

[T]he Board rejects any implication it is limited to considering only such evidence as may support 
ŀ ƧǳǊƛǎŘƛŎǘƛƻƴΩǎ ŘŜŎƛǎƛƻƴΦ ¢ƻ ǘƘŜ ŎƻƴǘǊŀǊȅΣ ǘƘŜ .ƻŀǊŘ ƛǎ ǊŜǉǳƛǊŜŘ ǘƻ ǊŜŀŎƘ ŀ ŘŜŎƛǎƛƻƴ άƛƴ ǾƛŜǿ ƻŦ ǘƘŜ 
ŜƴǘƛǊŜ ǊŜŎƻǊŘ ōŜŦƻǊŜ ǘƘŜ ōƻŀǊŘ ŀƴŘ ƛƴ ƭƛƎƘǘ ƻŦ ǘƘŜ Ǝƻŀƭǎ ŀƴŘ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘƛǎ ŎƘŀǇǘŜǊΦέ w/² 
36.70A.320(3). FDO on Remand (March 11, 2014) at 6. 
 

Definitions 
¶ Friends of the San Juans, et al. v. San Juan County, Case No. 13-2-0012c: [[Responding to an 
ŀǊƎǳƳŜƴǘ ǘƘŀǘ ŀ ǊŜƎǳƭŀǘƛƻƴΩǎ ŘŜŦƛƴƛǘƛƻƴ ǿŀǎ ǾŀƎǳŜ ŀƴŘ ǎǳǎŎŜǇǘƛōƭŜ ǘƻ ƳǳƭǘƛǇƭŜ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴǎ 
resulting in a lack of sufficient guidance to County staff administering the CAOs, the Board found]: 
άLƴ ǘƘŜ .ƻŀǊŘΩǎ ǾƛŜǿΣ ǘƘŜ ǉǳŜǎǘƛƻƴ ƛǎ ƴƻǘ the definitions but rather how those definitions are used 
ƛƴ ǘƘŜ /!hΩǎ ǊŜƎǳƭŀǘƻǊȅ ǎŎƘŜƳŜΦ hƴŜ Ŏŀƴƴƻǘ ǾƛŜǿ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴǎ ƛƴ ƛǎƻƭŀǘƛƻƴ ōǳǘ Ƴǳǎǘ ǊŜƭŀǘŜ ǘƘŜƳ 
to the regulations themselves. It is not a requirement that a definition include adequate 
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standards for appropriate, consistent administration. The GMA requires those standards to be 
included ǎƻƳŜǿƘŜǊŜ ƛƴ ǘƘŜ ǊŜƎǳƭŀǘƛƻƴǎΦέ FDO (September 6, 2013) at 93. 
 

Development Agreements 
¶ The Brinnon Group v. Jefferson County and Pleasant Harbor Marina and Golf Resort, LLP, Case 

No. 18-2-0005: RCW 36.70B.170 authorizes local governments to enter into development 
agreements with property owners and in return, a county may impose among other things, 
development standards, mitigation requirements, and vesting provisions. Here, the development 
agreement is a project permit application because it establishes site-specific development 
standards for future development on a specific parcel of land as authorized under RCW 
36.70B.170. Χ w/² осΦтл.Φнлл ǎǘŀǘŜǎ άLŦ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ŀƎǊŜŜƳŜƴǘ ǊŜƭŀǘŜǎ ǘƻ ŀ ǇǊƻƧŜŎǘ ǇŜǊƳƛǘ 
application, the provisions of chapter 36.70C RCW shall apply to the appeal of the decision on 
ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ŀƎǊŜŜƳŜƴǘΦέ  ¢ƘŜ /ƻǳƴty specifically stated the development agreement was 
a final land use action pursuant to RCW 36.70C.020. The Board found it does not have jurisdiction 
ƻǾŜǊ ŘŜǾŜƭƻǇƳŜƴǘ ŀƎǊŜŜƳŜƴǘǎ ŀƴŘ ƎǊŀƴǘŜŘ ǘƘŜ LƴǘŜǊǾŜƴƻǊΩǎ ƳƻǘƛƻƴΦ Final Decision and Order 
(January 30, 2019) at 6-7.  
 

Economic Development (Goal 5) 
¶ Skagit D06 v. Skagit County, Case No. 10-2-0011: The Board does not find a policy that delays 

extension of sewer service to the periphery of the UGA until annexation violates Goal 5. FDO 
(August 4, 2010) at 14. 
 

Environment (Goal 10) 
¶ David Stalheim v. Whatcom County, Case No. 11-2-0001: [The Board considered a six-month 

interim, one-time extension ordinance for land use development permits that would otherwise 
expire.] Applications to be renewed under the Ordinance dated frƻƳ ǘƘŜ мффлΩǎ ƛƴǘƻ ŜŀǊƭȅ нлллΦ 
The Board found the Ordinance allowed out-of-date development standards to stay in effect 
ǿƛǘƘƻǳǘ ŀǇǇƭȅƛƴƎ ǘƘŜ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ŀǎǎŜǎǎƳŜƴǘ ǊŜǉǳƛǊŜŘ ōȅ ǘƘŜ /ƻǳƴǘȅΩǎ ŎǳǊǊŜƴǘ ŎƻŘŜǎ ώǿƘƛŎƘ 
incorporate RCW 36.70A.172 requirements for Best Available Science in both the CAO and SMP]. 
The Board found the . . . Ordinance failed to protect critical areas. Finally, the Board found the 
County was not guided by GMA Goal 10 due to its failure to incorporate BAS. FDO (Aug. 2, 2011) 
at 12. 
 

Essential Public Facilities (EPFs) 
¶ Friends of the San Juans v. San Juan County, Case 10-2-0012: The GMA definition section does 

not define EPFs. Rather, in RCW 36.70A.200, the Legislature created parameters for EPFs that are 
άǘƘƻǎŜ ŦŀŎƛƭƛǘƛŜǎ ǘƘŀǘ ŀǊŜ ǘȅǇƛŎŀƭƭȅ ŘƛŦŦƛŎǳƭǘ ǘƻ ǎƛǘŜέΦ ¢Ƙƛǎ Da! ǇǊƻǾƛǎƛƻƴ ǇǊƻǾƛŘŜǎ ŀ ƴƻƴ-exclusive 
listing of types of facilities that can be EPFs ς airports, state education facilities and state/regional 
transportation facilities [RCW 47.06.140], state/local correctional facilities, solid waste handling 
facilities, and in-patient facilities.  Further guidance on how to identify and site EPFs is in WAC 
365-196-550. FDO (Oct. 12, 2010) at 8. 
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Evidence 
¶ Friends of the San Juans v. San Juan County, Case 10-2-0012: .ŜŎŀǳǎŜ ǘƘŜ .ƻŀǊŘΩǎ ǊŜǾƛŜǿ ƛǎ 

limited to the record before the County during the decision making process, the Board does not 
generally permit supplementation of the record with exhibits produced after the adoption of the 
challenged ordinance. Order on Motion to Supplement (July 8, 2010) at 2. 
 

External Consistency 
¶ Martin v. Whatcom County, Case No. 11-2-0002: In analyzing whether there is a lack of 

consistency between a plan provision and a development regulation, arising to a violation of the 
GMA, this Board has held that such a violation results if the development regulations preclude 
attainment of planning goals and policies. IŜǊŜΣ /ƻǳƴǘȅ ǎǘŀŦŦ ŎƻǊǊŜŎǘƭȅ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘΥ άwŜȊƻƴƛƴƎ 
the subject areas to R(5) would provide for a greater intensity of land use and further subdivisions 
where divisions are currently prohibited. Rezoning these properties would be in direct conflict 
with Policy 2K-мΦέ The Board agrees that, at least as to the 92 of the 770 acres rezoned that are 
in the floodplain, a doubling of the density encourages development in the floodplain and directly 
conflicts with the policy to limit land in one-hundred year floodplains to low-intensity uses such 
as open space corridors or agriculture. The County argues that in areas outside of UGAs that are 
not suitable for agricultural or other resource land designation, such as this area in Birch Bay, the 
only remaining use is rural zoning, and both the R5 and R10 zones allow for the same low intensity 
uses. FDO (July 22, 2011) at 17. 
 

¶ Friends of the San Juans, et al. v. San Juan County, Case No. 13-2-0012c: A difficulty with the 
ōƭŀƴƪŜǘ ŀƭƭŜƎŀǘƛƻƴ ƻŦ w/² осΦтл!Φмолόмύ Ǿƛƻƭŀǘƛƻƴǎ Χ ƛǎ ǘƘŜ ŦŀƛƭǳǊŜ ǘƻ ǘƛŜ ŜŀŎƘ ŀƴŘ ŜǾŜǊȅ ƻƴŜ ƻŦ 
those alleged development regulation inconsistencies to specific comprehensive plan goals . . . a 
careful review of briefing and oral argument fails to disclose instances where [Petitioner] 
establish[ed] a direct inconsistency between the adopted development regulations contained in 
the CAO ordinances and Comprehensive Plan Ǝƻŀƭǎ ŀƴŘ ǇƻƭƛŎƛŜǎΧΦ9ǎǘŀōƭƛǎƘƛƴƎ ŀ ŘŜǾŜƭƻǇƳŜƴǘ 
ǊŜƎǳƭŀǘƛƻƴΩǎ ƛƴŎƻƴǎƛǎǘŜƴŎȅ ǿƛǘƘ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ Ǝƻŀƭǎ ƛǎ ŀ ŘƛŦŦƛŎǳƭǘ ƘǳǊŘƭŜ ǘƻ ǎǳǊƳƻǳƴǘΦ CƛǊǎǘ 
of all, the GMA grants local jurisdictions broad discretion and imposes a presumption of validity 
that comprehensive plans and development regulations are valid on adoption. . . . ¢ƘŜ .ƻŀǊŘΩǎ 
determinations of RCW 36.70A.130(1)(d) inconsistencies in its recent decisions have found such 
violations when there is a direct conflict between the comprehensive plan goal or policy and the 
adopted development regulation. FDO (September 6, 2013) at 22-24. 
 

¶ Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of Ecology, Case No. 
14-2-0008c: [Petitioners sought to depose County and Ecology staff to determine questions of 
improper interference, bias, and inadequacy of public involvement.] Pursuant to WAC 242-03-
300(1), discovery shall not be permitted unless the Presiding Officer finds extraordinary 
circumstances warrant seeking more information outside the existing record. [Finding the issues 
were raised in the record,] the Board will address Petitioners issues from . . . the record. Order 
on Motion for Discovery (July 16, 2014) at 4. 
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¶ Olympians for Smart Development & Livable Neighborhoods, et al. v. City of Olympia, Case No. 
19-2-0002c: RCW 36.70A.130(1)(d) requires that any amendment or revision to development 
regulations shall be consistent with and implement the comprehensive plan. Those terms are 
defined in the Washington Administrative Code [WAC 365-196-210(8) and WAC 365-196-800].  
Final Decision and Order (July 10, 2019) at 4. 
In Cook & Heikkila the Board identified the three questions that need to be addressed in such 

cases: 

¶ Do the development regulations implement the comprehensive plan goals and policies? 

¶ 5ƻ ŀƴȅ ƻŦ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴΩǎ ŦŜŀǘǳǊŜǎ preclude achievement of any of the 

Comprehensive Plan policies? 

¶ Have the Petitioners shown actual conflict between Comprehensive Plan policies and the new 

developments regulations?  Final Decision and Order (July 10, 2019) at 5.  

 

Failure to Act 
¶ Whidbey Environmental Action Network v. Island County, Case No. 17-2-0004: [W]hile the 

Board rarely entertains a motion for summary judgment, it may do so in a case of failure to act 
by a statutory deadline. WAC 242-03-555(1). Order Finding Non-Compliance (Failure to Act) (April 
14, 2017) at 4.  

 

The only relief available to a party under a claim that a jurisdiction has failed to act by a GM 
statutory deadline is an order compelling the jurisdiction to take that action. In that situation, 
no substantive arguments will be considered. Rather, the substance of any claim would be 
reviewable by the filing of a new Petition for Review following adoption of the CAO review. 
Order Finding Non-Compliance (Failure to Act) (April 14, 2017) at 4, 5.  
 

GMA Compliance/Statutory Construction 
¶ Whidbey Environmental Action Network v. Island County, Case No. 14-2-0009: For compliance 

with the GMA, jurisdictions must first look to the wording of the GMA statutes. Other than the 
Minimum Guidelines included within chapter 365-190 WAC, administrative code sections 
adopted to assist jurisdictions in compliance are extremely helpful but are secondary. Resort to 
statutes or rules unrelated to the GMA for interpretation of its provisions is rarely appropriate. 
Final Decision and Order (June 26, 2015) at 28, 29.  
 

Goals 
Goal 8: Natural resource industries (See Natural Resource Lands) 
¶ Friends of the San Juans v. San Juan County, Case 10-2-0012: The Board determined the County 

substantially interfered with Goal 8 because natural resource lands would be developed for an 
EPF and would thereby convert that land to a non-resource use. The natural resource land would 
thus not be available for agricultural and forestry. The lack of any siting limitations to conserve 
the most productive land and prevent conflicting uses also adversely impacts the continued 
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operation of the natural resource industry. If invalidity is not imposed regarding Goal 8, San Juan 
County could allow development which has the potential for foreclosing the proper application 
ƻŦ ǘƘŜ Da!Ωǎ ƴŀǘǳǊŀƭ ǊŜǎƻǳǊŎŜ ƭŀƴŘǎ ŀƴŘ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ǇǊƻǾƛǎƛƻƴǎΦ FDO (Oct. 12, 2010) at 37.  
 

Goal 10: Environment 
¶ Friends of the San Juans v. San Juan County, Case 10-2-0012: Substantial interference with Goal 

10 resulted because the development of an EPF is not required to fully mitigate for its impacts, 
thereby allowing environmental degradation. By permitting EPFs in areas which serve important 
environmental functions, these functions would be lost if the area is developed. If invalidity is not 
imposed regarding Goal 10, San Juan County could allow development which has the potential 
ŦƻǊ ŦƻǊŜŎƭƻǎƛƴƎ ǘƘŜ ǇǊƻǇŜǊ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ Da!Ωǎ ƴŀǘǳǊŀƭ ǊŜǎƻǳǊŎŜ ƭŀƴŘǎ ŀƴŘ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ 
provisions. FDO (Oct. 12, 2010) at 37.  
 

Housing Element (Goal 4) 
¶ Skagit D06 v. Skagit County, Case No. 10-2-0011: Goal 4 seeks to ensure not only housing 

affordable to all economic sectors but also a variety of residential densities and types. The Board 
does not find that refusing to extend sewer service to an area outside the city limits thwarts Goal 
4. Properties on the periphery of the UGA may not be developed until late in the 20 year planning 
period, but, once sewer is extended, more intensive levels of development can occur. FDO (Aug. 
4, 2010) at 13. 
 

Inconsistency 
¶ Nilson et al v. Lewis County, Case No. 11-2-0003: . . . an inconsistent interpretation of [a] 

Comprehensive Plan and LCC phrase . . . , in and of itself, is not an issue within the Board's 
jurisdiction. The Board's jurisdictional purview is limited to consideration of the results of such 
an "inconsistent" interpretation. Has that interpretation, for example, resulted in an internal 
Comprehensive Plan (which includes the Comprehensive Plan Land Use Map) inconsistency in 
violation of RCW 36.70A.070 (preamblŜύΚέ Final Decision and Order (August 31, 2011) at 15. 
 
ώ!ƴ ƛƴŎƻƴǎƛǎǘŜƴǘ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ŘŜǎƛƎƴŀǘƛƻƴ ŎǊƛǘŜǊƛŀ ǊŜǎǳƭǘŜŘϐ ƛƴ ά Φ Φ Φ ŀƴ ƛƴŎƻƴǎƛǎǘŜƴǘ 
Comprehensive Plan Land Use Map and an inconsistent zoning map, in violation of RCW 
36.70A.070 (preamble) and RCW 36.70A.130(1)(d) [as] . . . similarly situated properties [were] 
designated and zoned differently on both the Comprehensive Plan Land Use Map and the zoning 
map. Final Decision and Order (August 31, 2011) at 20. 
 

Innovative Techniques 
Clustering 

¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: In 
reading [RCW 36.70A.070(5)(b); RCW 36.70A.090; Suquamish Tribe, 156 Wn. App. 743; and WAC 
365-196-425(5)(b)), a fundamental concept emerges regarding Rural Cluster Development -- if a 
county chooses to allow Rural Cluster Development, the county must do so in a permanent 
manner that is consistent with rural character and provides appropriate rural densities that are 
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not characterized by urban growth. Thus, clustering regulations that give too much discretion to 
local building officials do not adequately protect rural character. And the rural cluster can create 
smaller individual lots than would normally be allowed in a Rural Area, but only so long as there 
is a significant area of compensating open space that is permanently protected. Compliance 
Order and Order Following Remand on Issue of LAMIRDS (January 4, 2013) at 35. 
 
ώ¢ϐƘŜ /ƻǳƴǘȅΩǎ ŀŎǘƛƻƴ ŀƳŜƴŘƛƴƎ ²// нлΦосΦомлόсύ ǘƻ ǊŜƳƻǾŜ ƭƛƳƛǘǎ ƻƴ ƴǳƳōŜǊ ƻŦ ƭƻǘǎ ŀƴŘ 
remove spacing between clusters on all but the smallest developments does not comply with the 
Da!Φ Χ¢Ƙƛǎ ŜȄŜƳǇǘƛƻƴ ŀƭƭƻǿǎ ƛƴŎǊŜŀǎŜŘ ŘŜƴǎƛǘƛŜǎ ŀƴŘ ǳǎŜǎ ǘƘŀǘ ŀǊŜ ŎƘŀǊŀŎǘŜǊized by urban 
growth [as defined by RCW 36.70A.030(19)] and are not consistent with rural character [as 
ŘŜŦƛƴŜŘ ǳƴŘŜǊ w/² осΦтл!ΦлолόмрύϐΦ ¢ƘŜ ŜȄŜƳǇǘƛƻƴ ŀƭǎƻ ǾƛƻƭŀǘŜǎ ǘƘŜ άǇŀǘǘŜǊƴǎ ƻŦ ƭŀƴŘ ǳǎŜ ŀƴŘ 
ŘŜǾŜƭƻǇƳŜƴǘέ ŦƻǊ ǊǳǊŀƭ ŀǊŜŀǎ ŀǎ defined by RCW 36.70A.030(15). Further, this exemption does 
not contain or control rural development, assure visual compatibility with the surrounding rural 
area, nor reduce conversion of undeveloped land as required in RCW 36.70A.070(5)(c). Order 
Granting Motion for Reconsideration (January 23, 2014) at 6. 
 

Interim Ordinances  
¶ Whidbey Environmental Action Network v. Island County, Case No. 14-2-0009: The adoption of 

an interim ordinance cannot cure non-compliance; the Board cannot determine compliance until 
the adoption of a permanent amendment. Final Decision and Order (June 26, 2015) at 5. 
 

Interjurisdictional Coordination 
¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: In 

designation of LAMIRDs, the GMA [RCW 36.70A.070(5)(d)(iv)] requires a County ǘƻ άŀŘŘǊŜǎǎ ǘƘŜ 
ŀōƛƭƛǘȅ ǘƻ ǇǊƻǾƛŘŜ ǇǳōƭƛŎ ŦŀŎƛƭƛǘƛŜǎ ŀƴŘ ǎŜǊǾƛŎŜǎΧέ ²ƘŜƴ ŀ /ƻǳƴǘȅΩǎ ƭŀƴŘ ǳǎŜ Ǉƭŀƴǎ ǊŜƭȅ ƻƴ ƻǘƘŜǊ 
agencies as providers of public services, those agency plans must be consulted. The County 
ǎƘƻǳƭŘ ŀǎŎŜǊǘŀƛƴ άǘƘŀǘ ǘƘŜ ǎŜǊǾƛŎŜ ǇǊƻǾƛŘŜǊ ǎƘƻǳƭŘ ƘŀǾŜ ǘƘŜ ŎŀǇŀŎƛǘȅ ǘƻ ƳŀƪŜ ŀŘŜǉǳŀǘŜ ǎŜǊǾƛŎŜ 
available to the area. FDO (January 9, 2012) at 141. 
 

Internal Consistency 
¶ Weyerhaeuser, et al v Thurston County, Case No. 10-2-0020c: [In dismissing claims based on 

36.70A.070, the Board held this statute does not support a challenge to development 
regulations.] RCW 36.70A.070 requires the internal consistency of comprehensive plan policies, 
not consistency between a comprehensive plan and development regulations. AFDO (June 17, 
2011) at 14-15. 
 

¶ David Stalheim v. Whatcom County, Case No. 11-2-0001: [The Board considered a six-month 
interim, one-time extension ordinance for land use development permits that would otherwise 
ŜȄǇƛǊŜΦϐ ¢ƘŜ .ƻŀǊŘ ŦƻǳƴŘ ŀƴ ƛƴŎƻƴǎƛǎǘŜƴŎȅ ōŜǘǿŜŜƴ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ !Ŏǘƛƻƴ LǘŜƳ руΣΧ ǿƘƛŎƘ 
requires the County to amend its CAO consistent with RCW 36.70A.172 (the BAS application 
requirement) to preserve or enhance anadromous fisheries, [and] the Ordinance, which included 

http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3203
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3203
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3471
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3471
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3799
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3064
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3090
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3090


Western Washington Region: Digest of Decisions by Key Holdings 

Growth Management Hearings Board Digest of 
Decisions   
92 
Revised July 19 

amendments to the CAO, [but] was adopted without application of BAS. FDO (Aug. 2, 2011) at 
17.  
 

¶ Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of Ecology, Case No. 
14-2-0008c: OSF reads those statutes [RCW 36.70A.070 (preamble) and RCW 36.70A.480(1)] to 
ƳŜŀƴ άΦ Φ Φ ǘƘŀǘ ŀ {at Ƴǳǎǘ ōŜ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ǇƻƭƛŎƛŜǎΦέ  IƻǿŜǾŜǊΣ h{CΩǎ 
interpretation leaves out a significant qualifier: it is the goals and policies of the SMP that must 
be consistent with the comprehensive plan goals and policies under RCW 36.70A.070. OSF 
ŎƻƳǇƭŜǘŜǎ ǘƘŀǘ ǉǳƻǘŜŘ ǎŜƴǘŜƴŎŜ ǿƛǘƘ ǘƘŜ ǎǘŀǘŜƳŜƴǘ άΦ Φ Φ ŀƴŘ ƛǘǎ ƻǿƴ ώǘƘŜ {atϐ ǇǊƻǾƛǎƛƻƴǎ Ƴǳǎǘ 
ōŜ ƛƴǘŜǊƴŀƭƭȅ ŎƻƴǎƛǎǘŜƴǘΦέ ¢Ƙŀǘ ǎǘŀǘŜƳŜƴǘ ƛǎ ŀŎŎǳǊŀǘŜ ƛŦΣ ŀƴŘ ƻƴƭȅ ƛŦΣ ǘƘŜ ǿƻǊŘ άǇǊƻǾƛǎƛƻƴǎέ ǊŜŦŜǊǎ 
ǘƻ ǘƘŜ {atΩǎ ǇƻƭƛŎƛŜǎΦ /ƻƴǎƛǎǘŜƴŎȅ ōŜǘǿŜŜƴ ŎƻƳǇǊŜƘŜƴǎƛǾŜ Ǉƭŀƴ ǇƻƭƛŎƛŜǎ όƛƴŎƭǳŘƛƴƎ {at ǇƻƭƛŎƛŜǎύ 
ŀƴŘ ŀ ƧǳǊƛǎŘƛŎǘƛƻƴΩǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ƛǎ ƴƻǘ ŀ ǊŜǉǳƛǊŜƳŜƴǘ ŎƻǾŜǊŜŘ ōȅ w/² осΦтл!ΦлтлΩǎ 
preamble. In this case it is necessary to show that no goal or policy of the challenged SMA 
precludes the achievement of a comprehensive plan goal or policy or vice versa. ΧΦ CǳǊǘƘŜǊΣ ǘƘŜ 
ƛƴŎƻƴǎƛǎǘŜƴŎȅ ŎƭŀƛƳǎ ǊŀƛǎŜŘ ŀǊŜ ǿƛǘƘƛƴ ǘƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻƴƭȅ ǿƘŜƴ ǘƘŜȅ ŀǊŜ ǊŀƛǎŜŘ ƛn 
relationship to shorelines, not shorelines of statewide significance. RCW 90.58.190(2)(b) and (c). 
Χ h{C Ŧŀƭƭǎ ŦŀǊ ǎƘƻǊǘ ƻŦ ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŀǘ ŀƴȅ άŦŜŀǘǳǊŜ ǇǊŜŎƭǳŘŜǎ tƘŜ ŀŎƘƛŜǾŜƳŜƴǘ ƻŦ ŀƴȅ ƻǘƘŜǊέ 
when it fails to cite any mutually exclusive provisions. Mere conclusory statements alleging 
ƛƴŎƻƴǎƛǎǘŜƴŎȅ ǿƛǘƘƻǳǘ ǎǳōǎǘŀƴǘƛŀƭ ŜǾƛŘŜƴŎŜΣ ŀǊŜ ƛƴǎǳŦŦƛŎƛŜƴǘ ǘƻ ƳŜŜǘ ŀ ǇŜǘƛǘƛƻƴŜǊΩǎ ōǳǊŘŜƴΦ Final 
Decision and Order (March 16, 2015) at 55, 57. 

 
Invalidity 
¶ Friends of the San Juans v. San Juan County, Case 10-2-0012: The Board overruled its long-

standing precedent that a petitioner needed to present invalidity as an issue statement within its 
Petition for Review. The Board concluded invalidity is a remedy. Nothing in the GMA obligates a 
Petitioner to frame invalidity as an issue. In overruling prior holdings, the Board does not discount 
ǘƘŜ ŦƻǳƴŘŀǘƛƻƴ ŦƻǊ ǘƘŜ .ƻŀǊŘΩǎ ƘƛǎǘƻǊƛŎ Ǉƻǎƛǘƛƻƴ ƛƴ ǊŜƎŀǊŘǎ ǘƻ ƛƴǾŀƭƛŘity as articulated in Citizens 
for Mt. Vernon - the burden of demonstrating the challenged action substantially interferes with 
ǘƘŜ ŦǳƭŦƛƭƭƳŜƴǘ ƻŦ ǘƘŜ Da!Ωǎ Ǝƻŀƭǎ ƛǎ ǎǘƛƭƭ ƻƴ ǘƘŜ tŜǘƛǘƛƻƴŜǊΦ ¢ƘŜǊŜŦƻǊŜΣ ŀƭǘƘƻǳƎƘ ǘƘŜ .ƻŀǊŘ ǿƛƭƭ 
prospectively no longer require invalidity to be set forth as an issue within a PFR, this Board does 
require that a petitioner expressly request invalidity as a form of relief within the PFR and support 
that request within the briefing. FDO (Oct. 12, 2010) at 34, 35. 
 

¶ Weyerhaeuser, et al v. Thurston County, Case No. 10-2-0020c: [In denying a Determination of 
Invalidity, the Board stated] Invalidity is a discretionary remedy available to the Board when it 
determines the continued validity of the challenged legislative enactment would substantially 
interfere with the fulfillment of the GMA goals. [A failure to be guided by a GMA goal] does not 
inevitably equate to substantial interference. Nothing was presented to the Board that during 
the pendency of the compliance period, mineral lands of long-term significance would be 
adversely impacted so as to result in a permanent loss of those minerals for future extraction 
thereby substantially interfering with the maintenance and enhancement of the industry. In 
addition, nothing was presented to the Board that the demand for mineral resources in and from 
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Thurston County could not be satisfied by the mines currently in operation until such a time as 
ǘƘŜ /ƻǳƴǘȅ ŀŘƻǇǘǎ ŎƻƳǇƭƛŀƴǘ ƭŜƎƛǎƭŀǘƛƻƴ Χ ǘƘŜ ōŀǎƛǎ ƻŦ ²ŜȅŜǊƘŀŜǳǎŜǊΩǎ ŀǊƎǳƳŜƴǘǎ ǊŜǎǳƭǘǎ ƛƴ ǘƘŜ 
/ƻǳƴǘȅΩǎ ŀŎǘƛƻƴǎ ǎǳōǎǘŀƴǘƛŀƭƭȅ ƛƴǘŜǊŦŜǊƛƴƎ ǿƛǘƘ ǘƘŜ ŦǳƭŦƛƭƭƳŜƴǘ ƻŦ ²ŜȅŜǊƘŀŜǳǎŜǊΩǎ ōǳǎƛƴŜǎǎ ƎƻŀƭǎΣ 
ƴƻǘ ǘƘŜ Da!ΩǎΦ AFDO (June 17, 2011) at 60-61. 
 

¶ David Stalheim v. Whatcom County, Case No. 11-2-0001: The Board concluded the County 
violated RCW 36.70A.060(2) and RCW 36.70A.480 as the Ordinance failed to incorporate Best 
Available Science and failed to comply with RCW 43.21C.030 (2). . . [Board invalidated the 
Ordinance based on Goal 10.] FDO (Aug. 2, 2011) at 27. 
 

¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: Under 
w/² осΦтл!Φонлόпύ ŀ Ŏƻǳƴǘȅ άǎǳōƧŜŎǘ ǘƻ ŀ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ƛƴǾŀƭƛŘƛǘȅ ƳŀŘŜ ǳƴŘŜǊ w/² 
36.70A.300 or 36.70A.302 has the burden of demonstrating that the ordinance or resolution it 
has enacted in response to the determination of invalidity will no longer substantially interfere 
ǿƛǘƘ ǘƘŜ ŦǳƭŦƛƭƭƳŜƴǘ ƻŦ ǘƘŜ Ǝƻŀƭǎ ƻŦέ ǘƘŜ Da!Φ ¢ƘŜ /ƻǳƴǘȅΩǎ ōǳǊŘŜƴ ǳƴŘŜǊ w/² осΦтл!Φонлόпύ ƛǎ 
limited to invalidity determinations under the standard in RCW 36.70A.302(1), and this burden 
of the County does not apply to compliance determinations. Order Finding Compliance and Non-
Compliance, As Amended on Reconsideration (January 23, 2014) at 6. 
 

¶ Olympians for Smart Development & Livable Neighborhoods, et al. v. City of Olympia, Case No. 
19-2-0002c: A determination of invalidity can only be issued if the Board finds the City of 
hƭȅƳǇƛŀΩǎ ŀŘƻǇǘƛƻƴ ƻŦ hǊŘƛƴŀƴŎŜ тмсл ŦŀƛƭŜŘ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ Da! ŀƴŘκƻǊ {9t! ŀƴŘ ǘƘŀǘ ƛǘǎ 
continued validity woǳƭŘ ǎǳōǎǘŀƴǘƛŀƭƭȅ ƛƴǘŜǊŦŜǊŜ ǿƛǘƘ ŦǳƭŦƛƭƭƳŜƴǘ ƻŦ ǘƘŜ Da!Ωǎ Ǝƻŀƭǎ. Final Decision 
and Order (July 10, 2019) at 34. 
 

Jurisdiction 
¶ Weyerhaeuser, et al v Thurston County, Case No. 10-2-0020c: RCW 36.70.430 is a provision of 
ǘƘŜ ώtƭŀƴƴƛƴƎ 9ƴŀōƭƛƴƎ !Ŏǘϐ t9!Φ Χ ¢ƘŜ .ƻŀǊŘ Ƙŀǎ ƴƻǘ ōŜŜƴ ƎǊŀƴǘŜŘ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƻ ŘŜǘŜrmine 
compliance with the PEA. AFDO (June 17, 2011) at 9. 
 

¶ David Stalheim v. Whatcom County, Case No. 11-2-0001: [In addressing a challenge to the 
.ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ōŀǎŜŘ ƻƴ ŜȄǇƛǊŀǘƛƻƴ ƻŦ ŀƴ ƛƴǘŜǊƛƳ ƻǊŘƛƴŀƴŎŜ ǿƘƛŎƘ purported to remain in 
effect until March 1, 2012, notwithstanding the fact ƛǘ άŜȄǇƛǊŜŘέ ƻƴ WǳƴŜ мфΣ нлммϐ the Board 
found under the Westerman test the appeal was not moot: since the ordinance modified 
ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ώƛǘϐǿŀǎ ƻŦ ŀ άǇǳōƭƛŎ ƴŀǘǳǊŜέΤ the decision provided future guidance to 
public officers in local jurisdictions who may be considering adopting temporary measures with 
extended effectiveness dates and the situation may recur if the County decided to extend the 
άƻƴŜ-time economic hardshipέ ƻǊŘƛƴŀƴŎŜΤ ǘƘŜǊŜ ǿŀǎ ŀ ƎŜƴǳƛƴŜ ƭŜǾŜƭ ƻŦ ŀŘǾŜǊǎŜƴŜǎǎΤ ǘƘŜ 
Ordinance was no longer in effect (but the policy was still being implemented) [and] absent 
ŜȄŜǊŎƛǎŜ ƻŦ ǘƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴΣ ǘƘŜ ƛǎǎǳŜ ǿƻǳƭŘ άŜǎŎŀǇŜ ǊŜǾƛŜǿ.έ FDO (Aug. 2, 2011) at 7. 
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¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: 
Where Whatcom County has not chosen to be governed by the Planning Enabling Act and has 
not adopted the public participation requirement of the PEA [as its GMA comprehensive plan 
adoption process], the Board has no jurisdiction to consider allegations that Whatcom County 
violated the Planning Enabling Act. FDO (January 9, 2012) at 21, 22. 
 

¶ Eric Hirst, et al. v. Whatcom County, Case No. 12-2-0013: [Where the County incorporated pre-
existing development regulations into its comprehensive plan,] the Board cannot impose 
invalidity on pre-existing development regulations not challenged within 60 days of adoption. 
Second Order on Compliance (April 15, 2014). 
 

¶ Petree and Westergreen, et al. v. Whatcom County, Case No. 13-2-0018c: [A] challenge to the 
ƭŀƴŘ ǳǎŜǎ ŀƭƭƻǿŜŘ ƛƴ ǘƘŜ /ƻƳƳŜǊŎƛŀƭ CƻǊŜǎǘǊȅ 5ƛǎǘǊƛŎǘ ǿƻǳƭŘ ōŜ ǳƴǘƛƳŜƭȅ ŀǎ ǘƘŜ /ƻǳƴǘȅΩǎ 
development regulations were adopted and not appealed years ago. The Board does not have 
jurisdiction over a collateral attack on land uses that are already permitted through previously 
unchallenged development regulations. Order of Dismissal (July 17, 2013) at 9. 
 

¶ JW The John Wilson Group v. City of Tumwater, et al.,  Case No. 13-2-0021: In dismissing the 
ƳŀǘǘŜǊΣ ǘƘŜ .ƻŀǊŘ ǎǘŀǘŜŘΥ ά¢ƘŜ tCw ƛƴǎǘŜŀŘ ǊŜŦŜǊǎ ǘƻ ŀ ǇǊƻŎŜǎǎ ǘƘŜ ΨŜƴŘ ǊŜǎǳƭǘ ώƻŦ ǿƘƛŎƘϐ ǿƛƭƭ ōŜ 
designing and needlessly constructing multiple ill-ŀŘǾƛǎŜŘ ǊƻŀŘ ƛƳǇǊƻǾŜƳŜƴǘǎΩ-implying final 
action is yet to come. The PFR also fails to include the required detailed statement of issues. At 
best there is the suggestion the public participation allowed to date has been inadequate. Finally, 
the PFR does not allege a specific GMA violation; in fact, there is no reference to any GMA statute 
whatsoever.έ Order of Dismissal (October 28, 2013) at 2. 
 

¶ Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of Ecology, Case No. 
14-2-0008c: OSF [alleged constitutional issues before the Board] in order to exhaust their 
administrative remedies. The Board is created by statute as a quasi-judicial body of limited 
jurisdiction with no inherent or common law powers. [{ƪŀƎƛǘ {ǳǊǾŜȅƻǊǎ ϧ 9ƴƎΩǊǎΣ [[/ ǾΦ CǊƛŜƴŘǎ 
of Skagit Cnty., 135 Wn.2d 542, 565 (1998)]. The Board lacks jurisdiction to address constitutional 
claims. RCW 36.70A.280; RCW 36.70A.300(1). Accordingly, issues alleging constitutional claims 
are dismissed. Second Amended Prehearing Order and Order on Dispositive Motion (September 
5, 2014) at 3-4. 
 

Legislative Findings 
¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: The 

County states its CP policy statement for Rural Communities (Type I LAMIRDs) is based on 
legislative findings in RCW 36.70A.011, i.e., that rural counties must have the flexibility to retain 
existing businesses and allow them to expand. The Board notes that legislative findings do not 
create legally binding obligations; rather, duties of compliance are created by the substantive 
provisions of a statute. (Compliance Order and Order Following Remand on Issue of LAMIRDS 
(January 4, 2013) at 67. 
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Limited Areas of More Intensive Rural Development (LAMIRDs) 
¶ Eugene Butler and Richard Battin v. Lewis County, Case No. 10-2-0010: Rural development is 

allowable throughout those areas which have been designated as rural by Lewis County as well 
as within LAMIRDs. However, for LAMIRDs, such development is governed, in part, by different 
rules. FDO (July 22, 2010) at 10. 
 

¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: The 
common ownership of contiguous lands is not a statutorily established basis for inclusion of lands 
within a LAMIRD. FDO (January 9, 2012) at 52. 

 
!ƭǘƘƻǳƎƘ ǘƘŜ Da! ŘƻŜǎ ƴƻǘ ŘŜŦƛƴŜ άŀǊŜŀέΣ ŀ ŎƻƳƳƻƴ ǎŜƴǎŜ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘƘŜ ǘŜǊƳ ǿƻǳƭŘ 
lead to the conclusion that it could include a mere portion of a large parcel. Failure to use the 
ǘŜǊƳ άŀǊŜŀέ ŀǎ ǳǎŜŘ ǘƘǊƻǳƎƘƻǳǘ w/² осΦтл!ΦлтлόрύόŘύΩǎ ŘŜǎŎǊƛǇǘƛƻƴ ƻŦ [!aLw5ǎ ŎƻǳƭŘ ǎǳƎƎŜǎǘ 
the inclusion of a parcel, only a small portion of which met the statutory criteria for LAMIRD 
inclusion, resulting in an oversized LAMIRD. FDO (January 9, 2012) at 55. 

 
In the context of the requirements of RCW 36.70A.070(5)(d)(iii), ǘƘŜ ǇƘǊŀǎŜ άshould be 
ǎŜǇŀǊŀǘŜŘέ in reference to non-residential uses, fails to sufficiently ensure that certain uses in 
Type III LAMIRDs are isolated as required by the Act. FDO (January 9, 2012) at 59. 
 
While it is not necessary for plan provisions that establish LAMIRDs to use the exact same words 
as RCW 36.70A.070(5)(d), plan provisions for establishing LAMIRDs must utilize the same criteria 
that are set out in the Act. FDO (January 9, 2012) at 60-61.  

 
¢ƘŜ ŦǳƴŘŀƳŜƴǘŀƭ ǇǊƻōƭŜƳ ƻŦ ǘƘŜ /ƻǳƴǘȅΩǎ ŀǇǇǊƻŀŎƘ ƛǎ ǘƘŀǘ ƛǘǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ Ŧŀƛƭ ǘƻ 
limit LAMIRDs in the manner required by the GMA.  Rather than determining the size, scale, use 
and intensity of uses that existed in a particular area to be designated as a LAMIRD, and limiting 
future development in the LAMIRD on that basis, the County instead allows uses [and size, scale, 
intensity] in a particular LAMIRD based on the zoning designation applied to a LAMIRD, regardless 
of whether those uses were present in that LAMIRD on July 1, 1990. FDO (January 9, 2012) at 92. 

 
The presence of a water or sewer line on a property, without more, is not evidence of intensive 
rural uses. FDO (January 9, 2012) at 94. 
 
A pre-1990 utility pipe may be considered as part of the built environment in determining a 
logical outer boundary for a LAMIRD, but there must be some evidence of more intensive rural 
uses to justify LAMIRD designation in the first place. FDO (January 9, 2012) at 94-95. 

 
Establishment of a LAMIRD immediately adjacent to a UGA prevents a more efficient expansion 
of the UGA to areas that can be readily developed at urban densities. FDO (January 9, 2012) at 
96. 
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It is not a violation of the GMA that there are areas that the County could have designated as 
LAMIRDs but chose not to. LAMIRDs are a discretionary rather than mandatory designation. RCW 
осΦтл!ΦлтлόрύόŘύ ǇǊƻǾƛŘŜǎ ǘƘŜ άǊǳǊŀƭ ŜƭŜƳŜƴǘ may allow for limited areas of more intense rural 
ŘŜǾŜƭƻǇƳŜƴǘΦέ ¢ƘǳǎΣ ŀ Ŏƻǳƴǘȅ ŘƻŜǎ ƴƻǘ ǾƛƻƭŀǘŜ ǘƘŜ Da!Σ ƭŜǘ ŀƭƻƴŜ ŎƻƳƳƛǘ ŎƭŜŀǊ ŜǊǊƻǊΣ ōȅ 
choosing not to create a LAMIRD. FDO (January 9, 2012) at 163- 164. 

 
! ŎƻǳƴǘȅΩǎ ŘŜŎƛǎƛƻƴ ƴƻǘ ǘƻ ŎǊŜŀǘŜ ŀ [!aLw5 ŎƻƳǇƭƛŜǎ ǿƛǘƘ Da!Ωǎ ƳŀƴŘŀǘŜ ǘƻ ƳƛƴƛƳƛȊŜ ŀƴŘ 
contain intensive rural development because a county prevents further intensification by holding 
future development at rural levels. FDO (January 9, 2012) at 164. 
 
The fundamental problem of the /ƻǳƴǘȅΩǎ ŀǇǇǊƻŀŎƘ ǿŀǎ ǘƘŀǘ ƛǘǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ŦŀƛƭŜŘ 
to limit LAMIRDs in the manner required by the GMA. Rather than determining the size, scale, 
use and intensity of uses that existed in a particular area to be designated as a LAMIRD, and 
limiting future development in the LAMIRD on that basis, the County instead allowed uses in a 
particular LAMIRD based on the zoning designation applied to a LAMIRD, regardless of whether 
ǘƘƻǎŜ ǳǎŜǎ ǿŜǊŜ ǇǊŜǎŜƴǘ ƛƴ ǘƘŀǘ [!aLw5 ƻƴ Wǳƭȅ мΣ мффлΧΦ Upon compliance, the County analyzed 
existing uses and sizes of buildings in each LAMIRD and adopted a table in WCC 20.80.100(1) 
showing allowable uses and sizes of buildings in each LAMIRD which reflect those existing in 1990. 
Compliance Order and Order Following Remand on Issue of LAMIRDS, (January 4, 2013) at 62. 
 
In Gold Star (167 Wn.2d at 727-28), our Supreme Court recognized that RCW 36.70A.070(5)(d)(i) 
allowed areas of a county to be dŜǎƛƎƴŀǘŜŘ ŀǎ [!aLw5ǎΣ ŀƭƭƻǿƛƴƎ ŦƻǊ άƛƴŦƛƭƭΣ ŘŜǾŜƭƻǇƳŜƴǘΣ ƻǊ 
redevelopment of existing commercial, industrial, reǎƛŘŜƴǘƛŀƭ ƻǊ ƳƛȄŜŘ ǳǎŜ ŀǊŜŀǎΦέ Specifically for 
²ƘŀǘŎƻƳ /ƻǳƴǘȅΣ ǘƘŜ /ƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ άŀƴ ŜȄƛǎǘƛƴƎ ŀǊŜŀ ƻǊ ŜȄƛǎǘƛƴƎ ǳǎŜ ƛǎ ƻƴŜ ǘƘŀǘ ǿŀǎ ƛƴ 
existŜƴŎŜ Χώƻϐƴ Wǳƭȅ мΣ мффлΦέ CǳǊǘƘŜǊ ǘƘŜ /ƻǳǊǘ ǎǘŀǘŜŘ ά[!aLw5{ ŀǊŜ ƴƻǘ ƛƴǘŜƴŘŜŘ ŦƻǊ ŎƻƴǘƛƴǳŜŘ 
ǳǎŜ ŀǎ ŀ ǇƭŀƴƴƛƴƎ ŘŜǾƛŎŜΣ ǊŀǘƘŜǊΣ ǘƘŜȅ ŀǊŜ ΨƛƴǘŜƴŘŜŘ ǘƻ ōŜ ŀ ƻƴŜ-time recognition of existing areas 
and uses and are not intended to be used continuously to meet needs (real or perceived) for 
ŀŘŘƛǘƛƻƴŀƭ ŎƻƳƳŜǊŎƛŀƭ ŀƴŘ ƛƴŘǳǎǘǊƛŀƭ ƭŀƴŘǎΦΩέ Compliance Order and Order Following Remand on 
Issue of LAMIRDS (January 4, 2013) at 66. 
 
[T]he County stepped beyond GMA bounds (and beyond the bounds of the Gold Star decision) 
when it adopted WCC 20.80.100(2), (3) and (4) because these sections exempt Type I LAMIRDs 
from GMA requirements for existing character in 1990 and exempt Type III LAMIRDs from 
requirements for size, scale, use and intensity [through direct exemptions or an administrative 
approval process]. Compliance Order and Order Following Remand on Issue of LAMIRDS (January 
4, 2013) at 69. 
 

Logical Outer Boundary 
¶ Governors Point Development Company, et al. v. Whatcom County, Case No. 11-2-0010c: The 
.ƻŀǊŘ Ƙŀǎ ǇǊŜǾƛƻǳǎƭȅ ǊǳƭŜŘ ǘƘŀǘ ŜȄǇŀƴŘƛƴƎ ǘƘŜ ōƻǳƴŘŀǊƛŜǎ ƻŦ ŀ ¢ȅǇŜ L [!aLw5 άŀŎǊƻǎǎ ƭŀƴŘǎ 
ƻǘƘŜǊǿƛǎŜ ƴƻǘ ŜƭƛƎƛōƭŜ ŦƻǊ ƛƴŎƭǳǎƛƻƴ ǘƻ ǊŜŀŎƘ ŀ ǎƳŀƭƭŜǊ ŀǊŜŀ ƻŦ Ψōǳƛƭǘ ŜƴǾƛǊƻƴƳŜƴǘΩ ŜȄŎŜŜŘǎ ǘƘŜ 
ǇǊƻǇŜǊ ǎŎƻǇŜ ƻŦ ŀ ƭƻƎƛŎŀƭ ƻǳǘŜǊ ōƻǳƴŘŀǊȅΦέ LƴŘŜŜŘΣ ŀǎ DƻƭŘ {ǘŀǊ ŜȄplained, extension beyond the 
[h. ƻŦ ǘƘŜ ŜȄƛǎǘƛƴƎ ŘŜǾŜƭƻǇŜŘ ŀǊŜŀ άŀƭƭƻǿώǎϐ ŀ ƴŜǿ ǇŀǘǘŜǊƴ ƻŦ ƭƻǿ-ŘŜƴǎƛǘȅ ǎǇǊŀǿƭέ ƛƴ Ǿƛƻƭŀǘƛƻƴ ƻŦ 
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GMA Goal 2 ς άwŜŘǳŎŜ ǘƘŜ ƛƴŀǇǇǊƻǇǊƛŀǘŜ ŎƻƴǾŜǊǎƛƻƴ ƻŦ ǳƴŘŜǾŜƭƻǇŜŘ ƭŀƴŘ ƛƴǘƻ ǎǇǊŀǿƭƛƴƎΣ ƭƻǿ-
ŘŜƴǎƛǘȅ ŘŜǾŜƭƻǇƳŜƴǘΦέ Χώ¢ϐƘŜ .ƻŀǊŘ Ŧƛƴds the existence of one small building with a commercial 
ǳǎŜ ƛƴ мффл ŘƻŜǎ ƴƻǘ ŜǉǳŀǘŜ ǘƻ ŀƴ ŀǊŜŀ ƻŦ άƳƻǊŜ ƛƴǘŜƴǎŜέ ǊǳǊŀƭ ŘŜǾŜƭƻǇƳŜƴǘ ǿƘŜƴ ǎŜǇŀǊŀǘŜŘ ōȅ 
seven acres from other development. The Board finds the dog-leg does not create a boundary 
ǘƘŀǘ ƛǎ άŎƭŜŀǊƭȅ ƛŘŜƴǘƛŦƛŜŘ ŀƴŘ ŎƻƴǘŀƛƴŜŘΣέ ŀǎ ǊŜǉǳƛǊŜŘ ōȅ ǘƘŜ ǎǘŀǘǳǘŜΣ ƴƻǊ ƛǎ ƛǘ ŀ ƭƻƎƛŎŀƭ ōƻǳƴŘŀǊȅ 
άŘŜƭƛƴŜŀǘŜŘ ǇǊŜŘƻƳƛƴŀǘŜƭȅ ōȅ ǘƘŜ ōǳƛƭǘ ŜƴǾƛǊƻƴƳŜƴǘΦέ Compliance Order and Order Following 
Remand on Issue of LAMIRDS (January 4, 2013) at 76. 
 

Major Industrial Developments (MIDs) 
¶ Eugene Butler and Richard Battin v. Lewis County, Case No. 10-2-0010: MIDs (RCW 36.70A.365, 

RCW 36.70A.367) are an optional, not a mandatory, planning tool under the GMA. FDO (July 22, 
2010) at 10. 
 

Market Factor 
¶ Futurewise v. Pacific County, Case No. 10-2-0021: The market supply factor is designed to 

account for land unavailable due to the nature of the land and its devotion to public uses, and 
ǘƘŀǘ ŀ ŦǳǊǘƘŜǊ ǊŜŘǳŎǘƛƻƴ ŦƻǊ άƳŀǊƪŜǘ ǳƴŀǾŀƛƭŀōƛƭƛǘȅέ ŀƳƻǳƴǘǎ ǘƻ ŀ ŘƻǳōƭŜ ŎƻǳƴǘƛƴƎ ƻŦ ǘƘŜ ƳŀǊƪŜǘ 
supply factor. FDO (June 22, 2011) at 20. 
 

Mineral Resource Lands 
¶ Weyerhaeuser, et al v Thurston County, Case No. 10-2-0020c: RCW 36.70A.170(1) mandates the 

designation of MRL that have long-term significance. Minerals are defined to include gravel, sand, 
and valuable metallic substances. MRL are not defined by the GMA; nor does the GMA clarify the 
phrase "long-term significance for the extraction of minerals" [although "Longterm commercial 
significance" is defined] AFDO (June 17, 2011) at 21-22. 
 
The aforementioned and other GMA provisions establish the following requirements for the 
designation of MRL, the first five of which would similarly apply to crafting MRL designation 
criteria: 

1. Lands that are not already characterized by urban growth; 
2. Lands that have long-term significance for the extraction of minerals; 
оΦ /ƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ƭŀƴŘΩǎ ǇǊƻȄƛƳƛǘȅ ǘƻ ǇƻǇǳƭŀǘƛƻƴ ŀǊŜŀǎΤ 
4. Consideration of the possibility of more intense uses of the land; 
5. Consideration of the mineral resource lands classification guidelines adopted by the 
Department of Commerce; 
6. Consideration of data and information available from the Department of Natural 
Resources relating to mineral resource deposits. AFDO (June 17, 2011) at 22. 

 
Lƴ ŎƻƴǎƛŘŜǊƛƴƎ ǿƘŜǘƘŜǊ ŦƻǊŜǎǘǊȅ ŀƴŘ ƳƛƴƛƴƎ ǿŜǊŜ ƛƴŎƻƳǇŀǘƛōƭŜ άǳƴŎŜǊǘŀƛƴǘȅέ ƛǎ ŀƴ ƛƴǎǳŦŦƛŎƛŜƴǘ 
basis on which to reach a conclusion that the two natural resource land designations are 
incompatible under WAC 365-190-040(7)(b). AFDO (June 17, 2011) at 29. 
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[There are] three types of natural resource lands, together with critical areas, that the GMA 
requires cities and counties to designate and conserve. The designation and conservation of 
these natural resource lands prevents the irreversible loss of such lands to development. The 
importance of natural resource land designation is underscored by the fact designation of natural 
resource lands is the first imperative of the GMA. AFDO (June 17, 2011) at 21. 
 
[N]either the County's brief nor the record explain the extent to which Thurston County applied 
the specified WAC factors when crafting its MRL designation criteria. Furthermore, while it is 
clear the County included designation criteria not specifically tied to the WAC factors, the record 
contains no discussion, no analysis and no rationale for departing from the Minimum Guidelines. 
AFDO (June 17, 2011) at 27. 
 
Basing [designation] decisions on "uncertainty" or on "unknown" results fails to provide sufficient 
justification for departure from the minimum guidelines, let alone the requirements of RCW 
36.70A.170 to establish designation criteria that would lead to GMA compliant MRL designations. 
AFDO (June 17, 2011) at 28. 
 
¢ƘŜ /ƻǳƴǘȅΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ƛǘ ǿŀǎ ƳŜǊŜƭȅ άōŀƭŀƴŎƛƴƎέ ǘƘŜ ŎƻƳǇŜǘƛƴƎ Ǝƻŀƭǎ ƻŦ ǘƘŜ Da! ƛǎ ǿƛǘƘƻǳǘ 
merit in the context of [the GMA mandate to designate natural resource lands. RCW 36.70A.170.] 
Prior to reaching a stage in the planning process which necessitates a balancing of the GMA goals, 
jurisdictions must first comply with GMA requirements. AFDO (June 17, 2011) at 30-31. 
 

Minimum Guidelines 
¶ Weyerhaeuser, et al v Thurston County, Case No. 10-2-0020c: [T]he Board concludes, in light of 

the Manke and Lewis County decisions, that RCW 36.70A.170(2) and RCW 36.70A.050 must be 
read to require jurisdictions to follow the Minimum DǳƛŘŜƭƛƴŜǎΩ aw[ ǊŜǉǳƛǊŜƳŜƴǘǎΦ Jurisdictions 
have the flexibility to assign varying weight to the factors related to long term commercial 
significance included in RCW 36.70A.030 and the applicable Guidelines. Jurisdictions also have 
the discretion to depart from other portions of the Guidelines which are merely suggestions, 
provided the departure provides comparable benefit. That freedom, however, does not extend 
to deviating from those portions of the Minimum Guidelines which are requirements. Compliance 
(Order, July 17, 2012) at 15. 
 
The Minimum Guidelines state that a jurisdiction must determine if two applicable yet 
overlapping natural resource designations are incompatible. Compliance Order (July 17, 2012) at 
16. 
 
ώ¢ϐƘŜ /ƻǳƴǘȅΩǎ ŦŀƛƭǳǊŜ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ƻǾŜǊƭŀǇǇƛƴƎ aw[ ŀƴŘ Cw[ ŘŜǎƛƎƴŀǘƛƻƴǎ ŀǊŜ 
incompatible and, if incompatible, to determine which resource provides the greatest long-term 
commercial significance, violates RCW 36.70A.170(2), WAC 365-190-020(5) and WAC 365-190-
040(7)(b). Compliance Order (July 17, 2012) at 19. 
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[T]he classification and designation of natural resource lands of long-term commercial 
significance, including both the criteria for doing so as well as subsequent actual designations 
pursuant to RCW 36.70A.170, should be based on the factors set forth in the RCW 36.70A.030(10) 
definition of long-term commercial significance as well as the Minimum Guidelines. It is then the 
function of development regulations to conserve natural resource lands (as well as the protection 
of critical areas). Compliance Order (July 17, 2012) at 19. 
 

¶ George Lane, Michael P. Shaw and Puget Sound Surfacers, Inc. v. Clallam County, Case No. 18-
2-0006: The Board believes that it is also important to address an issue raised by the County 
where it was suggested that the chapter 365-190 WAC Minimum GuidelinesΩ ǊŜƎǳƭŀǘƛƻƴǎ ǿŜǊŜ 
possibly optional. That is not the case. It is imperative that the County address the Minimum 
Guidelines of chapter 365-190 WAC, adopted pursuant to RCW 36.70A.050. Final Decision and 
Order (April 8, 2019) at 14. 
 

Mitigation 
¶ Friends of the San Juans, P.J. Taggares Company, Common Sense Alliance, William H. Wright, 

and San Juan Builders Association v. San Juan County, Case No. 13-2-0012c: άaƛǘƛƎŀǘƛƻƴέ ŀƴŘ 
άƳƛǘƛƎŀǘƛƻƴ ǎŜǉǳŜƴŎƛƴƎέ ŀǊŜ ƴƻǘ ŀƭǿŀȅǎ ŎƭŜŀǊƭȅ ǳƴŘŜǊǎǘƻƻŘΦ ¢ƘƻǎŜ ǘŜǊƳǎ ŀǊŜ Ŝŀǎƛƭȅ ŎƻƴŦǳǎŜŘ ǿƛǘƘ 
άŎƻƳǇŜƴǎŀǘƻǊȅ ƳƛǘƛƎŀǘƛƻƴέΦ ¢ƘŜ ƭŀǘǘŜǊ ƛǎ ǘƘŜ ǎǘŜǇ ƛƴ ǘƘŜ ƳƛǘƛƎŀǘƛƻƴ ǎŜǉǳŜƴŎŜ ǘƘŀǘ ƻŎŎǳǊǎ ŀŦǘŜǊ 
avoidance and minimization. It involves restoring (re-establishing, rehabilitating), creating 
(establishing), enhancing, or preserving wetlands to replace those lost or degraded through 
ǇŜǊƳƛǘǘŜŘ ŀŎǘƛǾƛǘƛŜǎΦ άaƛǘƛƎŀǘƛƻƴέ ŀƴŘ άƳƛǘƛƎŀǘƛƻƴ ǎŜǉǳŜƴŎƛƴƎέ ƘŀǾŜ ŀ ōǊƻŀŘŜǊ ƳŜŀƴƛƴƎΥ ǘƘŜȅ 
include as the first option, avoidance of any impact. If avoidance is not possible, the second step 
in mitigation sequencing is minimization. Only after those first steps does one then consider 
compensatory mitigation. Order Finding Compliance, p. 10 (May 14, 2015). 
 

Mootness 
¶ Martin v. Whatcom County, Case No. 11-2-0002: In 1972, the Court [In re Cross, 99 Wn.2d 373 

at 377(1983)(citing Sorenson v. Bellingham , at 558)]adopted criteria to consider in deciding 
whether a matter, though moot, is of continuing and substantial public interest and thus 
reviewable. The three factors considered essential are: (1) whether the issue is of a public or 
private nature; (2) whether an authoritative determination is desirable to provide future 
guidance to public officers; and (3) whether the issue is likely to recur.  
 
! ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ /ƻǳƴǘȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǊŜǇŜŀƭŜŘ tƻƭƛŎȅ н55-10 would not be of 
guidance to other public officers because the policy is likely to be unique to Whatcom County, 
and also because cities and counties are vested with great discretion in the adoption and wording 
of their plan policies. FDO (July 22, 2011) at 18-19. 
 

Moratoria 
¶ David Stalheim v. Whatcom County, Case No. 11-2-0001: [The Board addressed an interim 

ordinance which purported to remain in effect until March 1, 2012, notwithstanding the fact it 
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άŜȄǇƛǊŜŘέ ƻƴ WǳƴŜ мфΣ нлммϐ While the Ordinance stated it was in effect for only six months, it 
[purported] to allow permit extension requests to be filed for up to two years. If it remains 
effective [that long], the County was required to develop a work plan, something for which it 
failed to make provision. FDO (Aug. 2, 2011) at 21. 

 

¶ Skagit D06 v. Skagit County, Case No. 10-2-0011: A moratorium exists where a city denies a 
property owner the ability to submit an application for an otherwise permissible use or activity 
under the governing zoning even if other uses are not barred. FDO (Aug. 4, 2010) at 7.  
 
The GMA envisions a hierarchy of development within the UGA ς first in areas already 
characterized by urban growth which have adequate existing public facilities/services, second in 
areas characterized by urban growth, but that will be served by both existing and additionally 
needed facilities, and lastly in the remaining areas of the UGA. If a City were required to extend 
sewer service to every property in the unincorporated UGA, this would create chaotic, leap-frog 
development. FDO (Aug. 4, 2010) at 11-12. 

 

Natural Resource Lands (Goal 8) 
¶ Friends of the San Juans v. San Juan County, Case 10-2-0012: RCW 36.70A.200 requires San Juan 

County to not preclude EPFs within its borders. This does not lessen its duty in relationship to 
protecting natural resource lands. As with critical areas, natural resource lands must be 
designated using best available science. The Legislature gave clear direction that natural resource 
lands are a foundation around which other land uses must be adjusted. The natural resource 
lands functions have a priority over other functions on that land or even on adjacent lands. The 
Board concluded that natural resource lands were at risk because the development regulations, 
as adopted by San Juan County (Ordinance 2-2010), only disfavored EPFs in natural resource 
lands. The County did not specifically guide or limit siting EPFs to conserve land to maintain the 
natural resource industry that relies upon it. FDO (Oct. 12, 2010) at 30, 31. 
 

¶ Weyerhaeuser, et al. v. Thurston County, Case No. 10-2-0020c: Although the language of Goal 8 
[36.70A.020(8)] makes no express reference to mineral resources, the language is non-exclusive 
and the mineral resource industry is indisputably a natural resource industry since its very 
existence relies upon the geological deposits it extracts from the land. Therefore, when 
considering amendments to its criteria for the designation of mineral resource lands, Thurston 
/ƻǳƴǘȅΩǎ ŀŎǘƛƻƴǎ ǿŜǊŜ ǘƻ ōŜ ƎǳƛŘŜŘ ōȅ ǘƘƛǎ Ǝƻŀƭ ς with the applicable guiding principle being the 
maintenance and enhancement of the industry. AFDO (June 17, 2011) at 58. 

 

ώ!ϐƴȅ ŎƭŀƛƳ Χ ŀƭƭŜƎƛƴƎ ŀ ŦŀƛƭǳǊŜ ǘƻ ŀŘƻǇǘ ǊŜƎǳƭŀǘƛƻƴǎ ŘŜǎƛƎƴŜŘ ǘƻ ŀǎǎǳǊŜ ǘƘŜ ŎƻƴǎŜǊǾŀǘƛƻƴ ώƻŦ 
Natural Resource Lands] would more appropriately be based on RCW 36.70A.040, not RCW 
36.70A.060. AFDO (June 17, 2011) at 37. 
 
Claims alleging a failure to assure that adjacent uses do not interfere with the continued use of 
MRL are properly raised under RCW 36.70A.060(1) as it is the provision of the GMA which 
imposes the requirement. AFDO (June 17, 2011) at 37-38. 
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ώ¢ϐƘŜ /ƻǳƴǘȅΩǎ ŦŀƛƭǳǊŜ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ƻǾŜǊƭŀǇǇƛƴƎ aw[ ŀƴŘ Cw[ ŘŜǎƛƎƴŀǘƛƻƴǎ ŀǊŜ 
incompatible and, if incompatible, to determine which resource provides the greatest long-term 
commercial significance, violates RCW 36.70A.170(2), WAC 365-190-020(5) and WAC 365-190-
040(7)(b). Compliance Order (July 17, 2012) at 19. 
 

¶ Nilson, et al. v. Lewis County, Case No. 11-2-0003: [Petitioners challenged county action alleging 
a failure to assure the conservation of designated forest lands] The Board found claims based on 
RCW 36.70A.060 alleging a failure to initially adopt regulations designed to assure the 
conservation of the CounǘȅΩǎ ŦƻǊŜǎǘ ǊŜǎƻǳǊŎŜ ƭŀƴŘǎ ǿƻǳƭŘ ŀǇǇǊƻǇǊƛŀǘŜƭȅ ōŜ ōŀǎŜŘ ƻƴ w/² 
36.70A.040, not RCW 36.70A.060. FDO (Aug. 31, 2011) at 11. 
 

Designation/De-designation 

¶ Friends of the San Juan v. San Juan County, Case No. 16-2-0001: Significantly, the County did not 
conduct a county-wide or regional analysis pursuant to WAC 365-190-040 and WAC 365-190-060, 
a fact which the County acknowledged. Final Decision and Order (June 30, 2017) at 15. 
 
The process description and recommendations in this section [WAC 365-190-040(3)] incorporate 
those clarifications arising from legal challenges and describe both the initial designation and 
conservation or protection of natural resource lands and critical areas, as well as subsequent 
ƭƻŎŀƭ ŀŎǘƛƻƴǎ ǘƻ ŀƳŜƴŘ ǘƘƻǎŜ ŘŜǎƛƎƴŀǘƛƻƴǎ ŀƴŘ ǇǊƻǾƛǎƛƻƴǎΦέ Φ Φ Φ It is settled law that de-designation 
must follow the same thorough analytic process as required for designation. Final Decision and 
Order (June 30, 2017) at 16-17. In order to de-designate natural resource lands, jurisdictions must 
go through the same process of analysis applicable when designating those natural resource 
lands. Final Decision and Order (June 30, 2016) at 8.  
 
Numerous appellate court decisions in addition to Lewis County and Manke Lumber Co., have 
referenced the Minimum Guidelines [Chapter 365-190 WAC], concluding they are mandatory . . 
. Final Decision and Order (June 30, 2016) at 10.  
 
WAC 365-190-040 addresses the process for the designation as well as the designation 
amendment process for natural resource lands in general while WC 365-190-060 is focused only 
on forest resource lands. Both subsections provide guidance and direction for jurisdictions in 
regards to designation and de-designation of forest lands. Included in both of those rules is a 
direction that designation and de-designation must be undertaken on a county-wide or regional 
basis. Final Decision and Order (June 30, 2016) at 11.  
 

Permits (Goal 7) 
¶ David Stalheim v. Whatcom County, Case No. 11-2-0001: In regards to Goal 7 (Permits), the 

Petitioner argued the Cƻǳƴǘȅ ǊŜǾŜǊǎŜŘ ǿƘŀǘ ƘŀŘ ōŜŜƴ άǎŜǘǘƭŜŘ ŀƎǊŜŜƳŜƴǘǎέ ǘƘŀǘ ǇŜǊƳƛǘǎ ǿƻǳƭŘ 
be reviewed against BAS contained in the CAO. The Ordinance created a mechanism by which 
older, vested projects could remain vested for another two years thus by-passing that public 
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expectation.  . . . The Board found the County has the ability to adopt ordinances (interim or 
permanent) that may contradict long-held public expectations . . .  but the county legislative body 
is nevertheless entitled to do so when they follow the required public procedures. FDO (Aug. 2, 
2011) at 21. 

 

Petitioner claimed the County's repeal of an ordinance extending permits failed to result in 
compliance with the FDO because repeal failed to protect critical areas and incorporate BAS and 
were adopted without SEPA compliance. The Board found the County had addressed the FDO 
requirements, except for permits which the County extended while subject to the invalidity 
finding. While the County had failed to comply with Chapter 43.21C RCW (SEPA) when adopting 
the original Ordinance, upon compliance the County repealed the challenged ordinance. If the 
Board had remanded the then-repealed ordinance to the County to conduct a threshold 
determination, this action would not ŀŘŘǊŜǎǎ tŜǘƛǘƛƻƴŜǊΩǎ ŎƻƴŎŜǊƴǎΦ Those concerns related to 
expired permits, or those set to expire, which were extended without application of development 
regulations adopted since the permits were originally issued. While the Board expressed its 
serious concerns regarding the County's action to extend permits without the most recent 
regulatory requirements, the Board had no remedy to address the impact of extended permits, 
rather Superior Court has exclusive jurisdiction to address "land use decisions" (RCW 36.70C.020) 
which includes permit extensions. While the Board appreciated Petitioner's zealous advocacy for 
environmental protection, the Board did not have authority to grant relief. Order Denying Motion 
for Reconsideration (July 17, 2012) at 4. 

 

Property Rights (Goal 6) 
¶ Skagit D06 v. Skagit County, Case No. 10-2-0011: Neither a right to annexation nor to sewer 

extension are the types of rights the Legislature intended to be protected under Goal 6. FDO 
(Aug. 4, 2010) at 15. 
 

¶ Weyerhaeuser, et al v Thurston County, Case No. 10-2-0020c: [In addressing Goal 6] The 
property right Weyerhaeuser argues has been impacted is the use of its land for the extraction 
of mineral resource for off-site commerŎƛŀƭ ǇǳǊǇƻǎŜǎΦ {ƛƳƛƭŀǊƭȅΣ {ŜƎŀƭŜ ŀǎǎŜǊǘǎ ŀ άǳǎŜ ƻŦ ƭŀƴŘέ 
argument but not just for itself but for undefined land owners. The Board is well aware that the 
ability of a property owner to use property has been recognized as a property right, although the 
Board knows of no cases finding that a property owner has the right to use property for any 
purpose it deems fit or which would result in the greatest economic return. AFDO (June 17, 2011) 
at 56. 
 
[As to Goal 6 ς tǊƻǇŜǊǘȅ wƛƎƘǘǎϐ ²ŜȅŜǊƘŀŜǳǎŜǊϥǎ ŀǊƎǳƳŜƴǘ Χ ǉǳŜǎǘƛƻƴǎ ǿƘŜǘƘŜǊ ǘƘŜ ŀŘƻǇǘŜŘ 
criteria, which restricted use [of mineral resource lands], were reasonably related to a legitimate 
governmental purpose or whether it conforms to nexus and proportionality rules. The Board has 
previously articulated that although Goal 6 opens with a statement related to the 
unconstitutional taking of property, it has no authority to determine constitutional issues. The 
language relied upon by Weyerhaeuser is grounded in holdings of the courts addressing 
constitutional issues [for which the Board lacks jurisdiction.] AFDO (June 17, 2011) at 56. 
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¶ Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of Ecology, Case No. 
14-2-0008c: [Claiming provisions of the SMP would render its vested project application 
nonconforming and deprive it of property rights, Hood Canal asserts the County did not 
meaningfully analyze constitutional issues raised as required in WAC 173-26-186(5) which 
ǊŜǉǳƛǊŜǎ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭΩǎ ƳŜƳƻǊŀƴŘǳƳ ƻƴ ŀǾƻƛŘƛƴƎ ǳƴŎƻƴǎǘƛǘǳǘƛƻƴŀƭ 
takings. Two documents in the CouƴǘȅΩǎ ǊŜŎƻǊŘ ǎǳƳƳŀǊƛȊŜ ǘƘŜ /ƻǳƴǘȅΩǎ ŀƴŀƭȅǎƛǎΣ ǿƛǘƘ ǎƻƳŜ 
portions protected under attorney-client privilege. The Board finds the County analyzed and 
responded to the AG memorandum as required by WAC 173-26-186(5).] Final Decision and Order 
(March 16, 2015) at 83-85. 
 

Publication of Notice of Adoption 
¶ Olympia Master Builders, Thurston County Chamber of Commerce, Hinkle Properties, Inc., and 

Hinkle Homes v. Thurston County, Case No. 15-2-0002: The 60-day appeal period applies only to 
"adopted" comprehensive plan or development regulation amendments and only begins to run 
following "publication" of notice of the jurisdiction's action. Order Denying Motion to Dismiss 
(February 8, 2016) at 3. 
 
RCW 36.70A.290 provides no specific guidance as to what might constitute sufficient 
άǇǳōƭƛŎŀǘƛƻƴέ ƻŦ ƴƻǘƛŎŜ ƻŦ ŀƴ ƻǊŘƛƴŀƴŎŜΩǎ Ŧƛƴŀƭ ŀŘƻǇǘƛƻƴΦ /ƻǳƴǘƛŜǎ ŀǊŜ ǊŜǉǳƛǊŜŘ ǘƻ άǇǳōƭƛǎƘ ŀ 
ƴƻǘƛŎŜέΣ ǇŜǘƛǘƛƻƴǎ ŦƻǊ ǊŜǾƛŜǿ Ƴǳǎǘ ōŜ ŦƛƭŜŘ ǿƛǘƘƛƴ сл Řŀȅǎ άŀŦǘŜǊ ǇǳōƭƛŎŀǘƛƻƴέΣ ŀƴŘ άǘƘŜ ŘŀǘŜ ƻŦ 
publicatioƴ ŦƻǊ ŀ Ŏƻǳƴǘȅ ǎƘŀƭƭ ōŜ ǘƘŜ ŘŀǘŜ ǘƘŜ Ŏƻǳƴǘȅ ǇǳōƭƛǎƘŜǎ ǘƘŜ ƴƻǘƛŎŜ ǘƘŀǘ ƛǘ Ƙŀǎ ŀŘƻǇǘŜŘέ ώŀ 
plan, development regulations, or amendments]. Order Denying Motion to Dismiss (February 8, 
2016) at 3. 
 
Although RCW 36.70A.290 lacks guidance regarding post-action publication requirements, the 
purpose of the requirement is clear. 
 
The purpose of requiring publication before an ordinance is adopted is to afford an opportunity 
to parties-in-interest and citizens to be heard on the subject matter and content of the ordinance 
while the purpose of publication after the passage of an ordinance is to afford the chance to have 
the ordinance judicially reviewed. (citations deleted). Order Denying Motion to Dismiss (February 
8, 2016) at 4. 
 
[Referencing an AGO ŀƴŘ ŎƘŀǇǘŜǊ срΦмс w/²Σ ǘƘŜ .ƻŀǊŘ ŦƻǳƴŘ άŜȄǘŜƴǎƛǾŜ ǇǳōƭƛŎƛǘȅέ ŘƛŘ ƴƻǘ 
ŎƻƴǎǘƛǘǳǘŜ άǇǳōƭƛŎŀǘƛƻƴέϐ w/² осΦтл!Φнфлόнύ ǊŜǉǳƛǊŜǎ ǘƘŀǘ ŎƻǳƴǘƛŜǎ Ƴǳǎǘ ǇǳōƭƛǎƘ ƴƻǘƛŎŜǎ ƻŦ Ŧƛƴŀƭ-
action (i.e. ordinances amending comprehensive plans or development regulations) as required 
by applicable state law. In this instance, chapter 65.16 RCW establishes publication requirements 
for ordinances adopted by counties. [The Board acknowledged it lacked jurisdiction to determine 
compliance with that chapter], basing its conclusion on a failure to comply with RCW 
36.70A.290(2). Order Denying Motion to Dismiss (February 8, 2016) at 6. 
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Public Participation/Citizen Participation (Goal 11) 
¶ Port of Shelton v. City of Shelton, Case No. 10-2-0013: RCW 36.70.547 requires consultation with, 

among others, the Aviation Division. While [Shelton] was not required to comply with the 
Aviation Division suggestions, the Aviation Division has a level of technical competence to be 
ƎƛǾŜƴ ŘǳŜ ǿŜƛƎƘǘΦ ²ƘƛƭŜ ƛǘ ǿŀǎ ƴƻǘ ŎƭŜŀǊ ŜǊǊƻǊ ǘƻ ƛƎƴƻǊŜ ǘƘŜ !Ǿƛŀǘƛƻƴ 5ƛǾƛǎƛƻƴΩǎ ƎǳƛŘŀƴŎŜΣ ƛǘ ǿŀǎ 
clear error to make decisions based on a misinterpretation of the evidence in the Record. FDO 
(Oct. 27, 2010) at 21. 
 
[Petitioner asserted the City "failed to coordinate with the Aviation Division, the FAA, the Port 
(another municipal entity), and the community of pilots . . . to reconcile conflicts" as it 
"disregarded" the concerns of those entities and individuals. The Board stated] Ultimately, the 
GMA grants the legislative body of the jurisdiction with land-use planning authority the final 
decision on comprehensive plans, development regulations and amendments to them. "Ensuring 
coordination" as used in RCW 36.70A.020(11) and "consultation" as used in RCW 36.70. 547 do 
not shift the decision-making authority to others; in this instance, to the Port or WSDOT Aviation. 
Rather, it was incumbent upon the City to: 1) encourage public involvement in the planning 
process and actively consult with the entities/individuals listed in RCW 36.70.547 and; 2) 
substantively consider the comments it received. The Board concludes public comment was 
allowed, formal consultation took place, and the Record reflects the City considered the 
information and opinions it received. FDO (Oct. 27, 2010) at 32. 
 

¶ Weyerhaeuser, et al v Thurston County, Case No. 10-2-0020c: The issue clearly presented is 
whether or not the change from dual designation [of Forest Resource and Mineral Resource 
lands] to a preclusion of dual designation was within the scope of the alternatives available for 
public comment and therefore excused the County from providing an additional opportunity for 
comment under RCW 36.70A.035(2)(b)(ii). The County states that it was considering 
comprehensive plan and development regulation changes to its MRL designation criteria: "the 
scope of the proposal was the entire designation process." However, that argument would 
literally allow any change to the amendments proposed and presented for public hearing. It 
would be difficult to envision ŀƴȅ ǎƛǘǳŀǘƛƻƴ ǿƘŜǊŜ w/² осΦтл!Φлорόнύόŀύ ǿƻǳƭŘ ŀǇǇƭȅ Χ The 
Board simply cannot agree with that proposition. AFDO (June 17, 2011) at 9-10. 

  

¶ Martin v. Whatcom County, Case No. 11-2-0002: While the Petitioner has alleged a violation of 
RCW 36.70A.140 in his Petition for Review, nothing in his briefing articulates how that section 
was violated. This section of the GMA requires jurisdictions to establish a public participation 
program providing for early and continuous public participation in the development and 
amendment of comprehensive plans and development regulations implementing those plans. 
Petitioner has pointed to nothing in the record that would demonstrate that the County failed to 
comply with this section. If, as the County infers, Petitioner is basing his public participation 
ŎƘŀƭƭŜƴƎŜ ƻƴ ǘƘŜ /ƻǳƴǘȅΩǎ ŦŀƛƭǳǊŜ ǘƻ Řƻ ŀ ǇŀǊŎŜƭ ōȅ ǇŀǊŎŜƭ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ǊŜȊƻƴŜŘ ŀǊŜŀΣ tŜǘƛǘƛƻƴŜǊ 
would need to demonstrate that such level of analysis was required by the GMA. FDO (July 22, 
2011) at 11-12. 
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¶ City of Oak Harbor v. Island County, Case No. 11-2-0005: The City contested the adequacy of the 
/ƻǳƴǘȅΩǎ ǇǳōƭƛŎ ƛƴǾƻƭǾŜƳŜƴǘ ǇǊƻŎŜǎǎ ŀnd consultation with the City. The Board found the County 
complied with all public notice and consultation requirements. An inter-jurisdictional 
disagreement does not mean the County violated the GMA.  See pages 20-25 of the FDO. Final 
Decision and Order (December 12, 2011)) at 19-25. 
 

¶ Friends of the San Juans, et al. v. San Juan County, Case No. 13-2-0012c: [In response to 
tŜǘƛǘƛƻƴŜǊǎΩ ŀƭƭŜƎŜŘ Ǿƛƻƭŀǘƛƻƴǎ ƻŦ ǘƘŜ hǇŜƴ tǳōƭƛŎ aŜŜǘƛƴƎǎ !ŎǘΣ ŎƘŀǇǘŜr 42.30 RCW, the Board 
stated:] άCƛǊǎǘ ƻŦ ŀƭƭΣ ǘƘŜ .ƻŀǊŘ ƭŀŎƪǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ƻǊ ƴƻǘ ŀƴ hta! Ǿƛƻƭŀǘƛƻƴ 
has occurred. The Board is, however, empowered to consider challenges alleging violations of 
GMA public participation requirements. . .  it is possible that facts sufficient for a court to 
determine an OPMA violation occurred could similarly be sufficient to support proof of a GMA 
ǇǳōƭƛŎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ Ǿƛƻƭŀǘƛƻƴ ƻǊ ƻŦ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ ŀ ƧǳǊƛǎŘƛŎǘƛƻƴΩǎ ǇǳōƭƛŎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ǇƭŀƴΦ 
Conversely, the opposite is true as well. Any such situations would be unique to the specific facts 
ƻŦ ŀ ŎŀǎŜΦέ FDO (September 6, 2013) at 15. 
 

¶ George Lane, Michael P. Shaw and Puget Sound Surfacers, Inc. v. Clallam County, Case No. 18-
2-0006: To achieve that involvement [early and continuous public participation] it is incumbent 
upon the jurisdiction when undertaking a RCW 36.70A.130 and .131 update process to broadly 
disseminate notice of the review, a schedule for the update process, identification of the scope 
of the review, and notice of the opportunities of when to comment. Final Decision and Order 
(April 8, 2019) at 7. 

 
. . . the review and evaluation process for MRL is similarly subject to the public participation 
requirements of the GMA. That public process must precede the legislative process to adopt 
amendments of same, or a determination that no amendments are required. Final Decision and 
Order (April 8, 2019) at 11. 

 
A failure of public participation requires a finding of noncompliance and remand of the matter 
without addressing the substance of the jurisdiction's actions as challenged by the Petitioners. 
Final Decision and Order (April 8, 2019) at 12. 
 

Reasonable Measures 
¶ Futurewise v. City of Ridgefield, Case No. 17-2-0007: RCW 36.70A.215(1) ǊŜǉǳƛǊŜǎ ŀ άŎƻǳƴǘȅ Φ Φ Φ 

in consultation with its cities . . . to establish a review and evaluation program . . . the purpose. . 
. shall be to: (a) Determine whether a county and its cities are achieving urban densities within 
urban growth areas by comparing growth and development assumptions, targets, and objectives 
contained in the countywide planning policies and the county and city comprehensive plans with 
actual growth and development that has occurred in the county and its cities; and (b) Identify 
reasonable measures, other than adjusting urban growth areas, that will be taken to comply with 
ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘƛǎ ŎƘŀǇǘŜǊΦέ LŦ ŀƴ ƛƴŎƻƴǎƛǎǘŜƴŎȅ ŜȄƛǎǘǎΣ ǘƘŜƴ άǊŜŀǎƻƴŀōƭŜ ƳŜŀǎǳǊŜǎέ Ƴǳǎǘ 
be taken to άincrease consistency during the subsequent five-ȅŜŀǊ ǇŜǊƛƻŘΦέ Final Decision and 
Order (November 28, 2017) at 10, 11. 
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¢ƘŜ .ƻŀǊŘ ƴƻǘŜǎ ǘƘŜ ƭŀƴƎǳŀƎŜ ŀƴŘ ŎƻƴǘŜȄǘ ƻŦ w/² осΦтл!Φнмр ŀƴǘƛŎƛǇŀǘŜǎ ǘƘŀǘ ǘƘŜ ά9Ǿŀƭǳŀǘƛƻƴέ 
for urban density consistency shall occur periodically (not annually). The timing of the RCW 
36.70A.215 Evaluation component is to coincide with the timing of the periodic CP update 
deadline, established by RCW 36.70A.130. There is no evidence the State Legislature intended to 
require counties and cities to conduct this urban density Evaluation and potentially adopt 
reasonable measures every time there is a comprehensive plan amendment. Final Decision and 
Order (November 28, 2017) at 11. 
 

Recusal 
¶ William H. Wright v. San Juan County, Case No. 14-2-0005: [In addressing a motion for 
ǊŜŎǳǎŀƭκŘƛǎǉǳŀƭƛŦƛŎŀǘƛƻƴΣ .ƻŀǊŘ ƳŜƳōŜǊǎ ŎƻƴǎƛŘŜǊŜŘϐ ǘƘŜ DǊƻǿǘƘ aŀƴŀƎŜƳŜƴǘ IŜŀǊƛƴƎǎ .ƻŀǊŘΩǎ 
Code of Ethics, RCW 34.05.425, and the statutes governing Ethics in Public Service, chapter 42.52 
RCW. See William H. Wright v. San Juan County, Case No. 14-2-0005, Determination on Motion 
to Disqualify (Board Member Roehl), Determination of Board Member Raymond Paolella, 
Determination on Motion to Disqualify (Board Member Carter).  
 

Rural Character 
¶ Eugene Butler and Richard Battin v. Lewis County, Case No. 10-2-0010: Rural character as 

envisioned by RCW 36.70A.030(15) refers to patterns of land use and development. That is, it 
takes a broad approach - an area wide approach - rather than a site specific one, which is 
evidenced by the use of words such as "patterns", "predominate", and "landscapes"... RCW 
36.70A.070(5)(c), on the other hand, is more tightly focused. That section mandates the inclusion 
ƻŦ ƳŜŀǎǳǊŜǎ ǿƛǘƘƛƴ ŀ ƧǳǊƛǎŘƛŎǘƛƻƴΩǎ ǊǳǊŀƭ ŜƭŜƳŜƴǘ ǘƘŀǘΣ ŀƳƻƴƎ ƻǘƘŜǊ ǘƘƛƴƎǎΣ ŀǎǎǳǊŜ ǘƘŜ Ǿƛǎǳŀƭ 
compatibility of rural development with the surrounding rural area. FDO (July 22, 2010) at 16-17. 
 
Per RCW 36.70A.011 and RCW 36.70A.070(5), [t]he GMA does not prohibit business development 
ƛƴ ǊǳǊŀƭ ŀǊŜŀǎ Χ ǘƘŜ ǊǳǊŀƭ ŜƭŜƳŜƴǘ ƛǎ ǘƻ ƛƴŎƭǳŘŜ ǇǊƻǾƛǎƛƻƴǎ ŦƻǊ ǊǳǊŀƭ ŘŜǾŜƭƻǇƳŜƴǘ Χ and Rural 
5ŜǾŜƭƻǇƳŜƴǘ ƛǎ ŘŜŦƛƴŜŘ ŀǘ w/² осΦтл!Φлолόмсύ Χ ǘƘŜ ǇŀǊŀƳŜǘŜǊǎ ŦƻǊ ŀƭƭƻǿŀōƭŜ ǊǳǊŀƭ 
ŘŜǾŜƭƻǇƳŜƴǘ Χ ƛƴŎƭǳŘŜ ŜƴǎǳǊƛƴƎ ǎǳŎƘ ǳǎŜǎ ŀǊŜ ƴƻǘ ŎƘŀǊŀŎǘŜǊƛȊŜŘ ōȅ ǳǊōŀƴ ƎǊƻǿǘƘ ŀƴŘ ǘƘŀǘ ǘƘŜȅ 
ŀǊŜ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ [Ŝǿƛǎ /ƻǳƴǘȅΩǎ ǊǳǊŀƭ ŎƘŀǊŀŎǘŜǊΦ FDO (July 22, 2010) at 11-12.  
 
The entirety of that definition [Urban Growth RCW 36.70A.030(19)] also references an 
incompatibility with the primary use of the land for "rural uses and rural development" [not just 
agricultural production]. Rural development can consist of a variety of uses. All parcels in the 
rural area need not be capable of producing food, fiber or mineral resources ... Consequently, 
the Board concludes the refeǊŜƴŎŜŘ ǇƻǊǘƛƻƴ ƻŦ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǳǊōŀƴ ƎǊƻǿǘƘ όάƳŀƪŜǎ ƛƴǘŜƴǎƛǾŜ 
ǳǎŜ ƻŦ ƭŀƴŘέύ ŘƻŜǎ ƴƻǘ ǊŜŦŜǊ ƴŜŎŜǎǎŀǊƛƭȅ ǘƻ ǘƘŜ ǳǎŜ ƻƴ ŀ ǎƛƴƎƭŜ ǇŀǊŎŜƭΦ FDO (July 22, 2010) at 12-
13.  
 

¶ Governors Point Development Company, et al v. Whatcom County, Case No. 11-2-0010c: 
Aspirational language in a Comprehensive Plan - The Kittitas County case does not result in a 
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mandate that every isolated Comprehensive Plan policy must be devoid of conditional language 
and contain only directional provisions but, instead, the Comprehensive Plan must be considered 
ƛƴ ƛǘǎ ŜƴǘƛǊŜǘȅ ǘƻ ŘŜǘŜǊƳƛƴŜ ƛŦ ǘƘŜǊŜ ƛǎ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ Da!Φ  ¢ƘŜ ǿƻǊŘ άǎƘƻǳƭŘέ ƛǎ 
appropriate so long as the Comprehensive Plan provides a framework that ensures compliance 
with the GMA and provides measures by which a jurisdiction will be held accountable. FDO 
(January 9, 2012) at 30. 
 
RCW 36.70A.070(5)(c) provides that the rural element of a comprehensive plan must contain 
measures to protect rural character. While development regulations may require consistency 
with the Comprehensive Plan for the various zoning districts, the Plan itself must clearly spell out 
ǘƘŜ ƳŜŀǎǳǊŜǎ ǘƻ άŎƻƴǘŀƛƴ ŀƴŘ ŎƻƴǘǊƻƭέ ŘŜǾŜƭƻǇƳŜƴǘ ƛƴ ǊǳǊŀƭ ŘŜǎƛƎƴŀǘƛƻƴǎ ǘƻ ƳŜŜǘ ǘƘŜ w/² 
36.70A.070(5)(c) standard. FDO (January 9, 2012) at 30, 33-34. 

 
The Board reads the Supreme Court Kittitas decision as requiring that the rural element itself 
contain provisions ensuring that applications for rezones do not result, over time, in a uniform 
low-density sprawl. FDO (January 9, 2012) at 72-73. 
 
w/² осΦтл!ΦлтлόрύόŎύόƛǾύ ǊŜǉǳƛǊŜǎ άƳŜŀǎǳǊŜǎ ǘƘŀǘ ŀǇǇƭȅ ǘƻ ǊǳǊŀƭ ŘŜǾŜƭƻǇƳŜƴǘέ ŀƴŘ ǇǊƻǘŜŎǘ ǊǳǊŀƭ 
ŎƘŀǊŀŎǘŜǊ ōȅ άǇǊƻǘŜŎǘƛƴƎ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ Χ ŀƴŘ ǎǳǊŦŀŎŜ ǿŀǘŜǊ ŀƴŘ ƎǊƻǳƴŘ ǿŀǘŜǊ ǊŜǎƻǳǊŎŜǎΦέ 
[Measures necessary to protect surface and ground water resources in the Lake Whatcom area 
are clearly identified in the record, as are measures to protect the Chuckanut Wildlife Corridor.] 
Incorporating such measures into the Rural Element should be a straightforward task. FDO 
(January 9, 2012) at 40, 44. 
 

¶ Eric Hirst, Laura Leigh Brakke, Wendy Harris, David Stalheim, and Futurewise v. Whatcom 
County, Case No. 12-2-0013: Thus, current science-based studies conclude that most water 
resource degradation in the Puget Sound region and Whatcom County in particular can be 
attributed to land use and land development practices. The GMA requires rural character to be 
protected by measures governing development that provide patterns of land use consistent with 
water resource protection. From the evidence in the record about the extent and persistence of 
water pollution and lack of water availability in Whatcom County, and the need to integrate land 
use and water resource planning, the Board finds the County has not employed effective land 
use planning that contains measures to protect water supply and water quality as required by 
the GMA. Final Decision and Order (June 7, 2013) at 34. 
 
The Board found evidence in the record of continued water degradation resulting from land use 
and development activities. FDO (June 7, 2013) at 31-43. GMA requires protective measures for 
rural character including protecting water supply and water quality. The Board concluded the 
/ƻǳƴǘȅΩǎ ŜȄƛǎǘƛƴƎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ŦŀƛƭŜŘ ǘƻ ƭƛƳƛǘ ǊǳǊŀƭ ŘŜǾŜƭƻǇƳŜƴǘ ǎƻ ŀǎ ǘƻ ǇǊƻǘŜŎǘ ǊǳǊŀƭ 
surface and groundwater quantity or quality and did not meet the GMA mandates of RCW 
36.70A.020(10), .030(15), .070(1), and (5)(c)(iv). FDO (June 7, 2013) at 44. 
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Rural Densities 
¶ Governors Point Development Company, et al v. Whatcom County, Case No. 11-2-0010c: A 

density overlay, potentially allowing for a small number of lots smaller than five acres in size in a 
total area comprising only 1.4 percent of all county ǊǳǊŀƭ ƭŀƴŘǎΣ ǿƛƭƭ ƴƻǘ ƭŜŀŘ ǘƻ ǘƘŜ άƛƴŀǇǇǊƻǇǊƛŀǘŜ 
conversion of undeveloped lands into sprawling, low-ŘŜƴǎƛǘȅ ŘŜǾŜƭƻǇƳŜƴǘέ ƛŦ ŎƻƴǘŀƛƴŜŘ ōȅ 
appropriate Comprehensive Plan rural element measures. FDO (January 9, 2012) at 128. 
 

¶ Clark County Citizens United, Inc. v. Clark County, Case No. 16-2-0005c: The express purpose of 
Clark County /ƻŘŜ плΦнрлΦмлл ¦Ǌōŀƴ wŜǎŜǊǾŜ hǾŜǊƭŀȅ ƛǎ ǘƻ άǇǊƻǘŜŎǘ ŀǊŜŀǎ ŦǊƻƳ premature land 
ŘƛǾƛǎƛƻƴ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ ǘƘŀǘ ǿƻǳƭŘ ǇǊŜŎƭǳŘŜ ŜŦŦƛŎƛŜƴǘ ǘǊŀƴǎƛǘƛƻƴ ǘƻ ǳǊōŀƴ ŘŜǾŜƭƻǇƳŜƴǘέ ƻǊ 
άǘǊŀƴǎƛǘƛƻƴ ǘƻ ƭŀǊƎŜ ǎŎŀƭŜ ƴƻƴ-ǊŜǎƛŘŜƴǘƛŀƭ ŘŜǾŜƭƻǇƳŜƴǘΦέ ¢ƘŜ ŎƻƴŘƛǘƛƻƴŀƭ ǳǎŜǎ ǘƘŀǘ Ǿƛolated the 
GMA in Kittitas County Φ Φ Φ ƛƴŎƭǳŘŜŘ άƪŜƴƴŜƭǎΣ Řay care centers, community clubhouses, 
governmental uses essential to residential neighborhoods, and schools with no limiting criteria 
ǎǘŀƴŘŀǊŘǎΦ /ƭŀǊƪ /ƻǳƴǘȅΩǎ ¦Ǌōŀƴ wŜǎŜǊǾŜ hǾŜǊƭŀȅ ŀƭƭƻǿŜŘ ǘƘŜǎŜ uses on agricultural lands of long-
term commercial significance with no lot coverage limits. Final Decision and Order (March 23, 
2017) at 31. 
 
ώLƴ Yƛǘǘƛǘŀǎ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ǎǘŀǘŜŘϐ ά! Ǉƭŀƛƴ ǊŜŀŘƛƴƎ ƻŦ ώw/² осΦтл!Φлтлόрύϐ ƛƴŘƛŎŀǘŜǎ ǘƘŀǘ ǘƘŜ 
tƭŀƴ ƛǘǎŜƭŦ Ƴǳǎǘ ƛƴŎƭǳŘŜ ǎƻƳŜǘƘƛƴƎ ǘƻ ŀǎǎǳǊŜ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ƻŦ ŀ ǾŀǊƛŜǘȅ ƻŦ ǊǳǊŀƭ ŘŜƴǎƛǘƛŜǎέ Φ Φ Φ ǘƘŜ 
Clark County CP does not provide for a variety of rural densities in its plan as required by RCW 
36.70A.070(5)(b), but refers to its zoning regulations to implement the variety densities. Final 
Decision and Order (March 23, 2017) at 57-58. 
 

Rural Element 
¶ Governors Point Development Company, et al v. Whatcom County, Case No. 11-2-0010c: The 

GMA specifically allows counties to consider local circumstances when planning a rural element, 
providing that the county develops a written record explaining how the rural element harmonizes 
ǘƘŜ Da! ǇƭŀƴƴƛƴƎ Ǝƻŀƭǎ ŀƴŘ ƳŜŜǘǎ Da! ǊŜǉǳƛǊŜƳŜƴǘǎΦ ! άǿǊƛǘǘŜƴ ǊŜŎƻǊŘέ ƴeed not be a discrete 
document. FDO (January 9, 2012) at 129-130. 
 
Ordinance 2012-032 still contains no criteria differentiating R5 and R10 that would assure long-
ǘŜǊƳ ŎƻƴǘƛƴǳŀƴŎŜ ƻŦ ŀƴȅ ǊǳǊŀƭ ƭƻǘǎ ƭŀǊƎŜǊ ǘƘŀƴ wрΧ ¢ƘŜǊŜ ŀǊŜ ƴƻ ƳŜŀǎǳǊŜǎ ǘƻ ǇǊŜǾŜƴǘ ǘƘŜ 
subdivision of all larger lots into five acre lots. So the potential to develop five acre lots 
ǘƘǊƻǳƎƘƻǳǘ ǘƘŜ ǊǳǊŀƭ ŀǊŜŀ ƛǎ ƴƻǘ ŎƻƴǘŀƛƴŜŘ ŀǎ w/² осΦтл!ΦлтлόрύόŎύόƛύ ǊŜǉǳƛǊŜǎΣ ŀƴŘ ǘƘŜ άǾŀǊƛŜǘȅ 
ƻŦ ǊǳǊŀƭ ŘŜƴǎƛǘƛŜǎέ ŘŜǎŎǊƛōŜŘ ƛƴ w/² осΦтл!Φлтлόрύόōύ ƛǎ ŜŦŦŜŎǘƛǾŜƭȅ ƭƛƳƛǘŜŘΦ Χ Further, the Board 
has found no criteria in the Plan providing for the continuance of any rural areas less densely 
developed than 1du/5ac. Compliance Order and Order Following Remand on Issue of LAMIRDS 
(January 4, 2013) at 31. 
 

¶ Eric Hirst, Laura Leigh Brakke, Wendy Harris, David Stalheim, and Futurewise v. Whatcom 
County, Case No. 12-2-0013: Read together, these GMA provisions [RCW 36.70A.030(150(d) and 
(g), 36.70A.020(10), 36.70A.070(1); and 36.70A.070(5)(c)(v) ] indicate that patterns of land use 
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and development in rural areas must be consistent with protection of instream flows, 
groundwater ǊŜŎƘŀǊƎŜ ŀƴŘ ŦƛǎƘ ŀƴŘ ǿƛƭŘƭƛŦŜ ƘŀōƛǘŀǘΦ ! /ƻǳƴǘȅΩǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ǊǳǊŀƭ ƭŀƴŘǎ 
provision must include measures governing rural development to protect water resources. Final 
Decision and Order (June 7, 2013) at 21. 
 

Settlement 
¶ Nilson et al v. Lewis County, Case No. 11-2-0003: [In response to a request by Petitioners for the 

Board to ban an intervenor from participating in settlement discussions] The Board encourages 
settlement efforts but views them as options to be decided upon by the parties. A decision to 
allow an intervenor to participate in such discussions is properly one for the jurisdiction (or a 
petitioner) itself and not a decision that should either be mandated or precluded by the Board. 
Order on Church/Nilson Motions (April 27, 2011) at 4. 
 

Shoreline Management Act ς Standard and Scope of Review 
¶ Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of Ecology, Case No. 

14-2-0008c: ¢ƘŜ άŀǇǇƭƛŎŀōƭŜ ƎǳƛŘŜƭƛƴŜǎέ ǊŜŦŜǊŜƴŎŜŘ ƛƴ w/² флΦруΦмфлόнύόōύ ŀƴŘ όŎύΣ ǘƘŜ ǎǘŀǘǳǘŜǎ 
which set forth the scope of the .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ŦƻǊ {at ŎƘŀƭƭŜƴƎŜǎΣ ŀǊŜ ƛƴŎƭǳŘŜŘ ƛƴ tŀǊǘ LLL 
of chapter 173-26 WAC [i.e., WAC 173-26-171 through 173-26-нрмϐΣ ōǳǘ ǘƘŜ .ƻŀǊŘΩǎ ǎŎƻǇŜ ƻŦ 
ǊŜǾƛŜǿ ŀƭǎƻ ƛƴŎƭǳŘŜǎ άǘƘŜ ƳƛƴƛƳǳƳ ǇǊƻŎŜŘǳǊŀƭ ǊǳƭŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ²!/ мто-26-101 through 
173-26-160έ ŘǳŜ ǘƻ ǘƘŜ ǊŜŦŜǊŜƴŎŜŘ ƛƴŎƻǊǇƻǊŀǘƛƻƴ ώƛƴ ²!/ мто-26-201(1)(a)]. Final Decision and 
Order (March 16, 2015) at 11. 
 

Shoreline Master Program 
¶ Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of Ecology, Case No. 

14-2-0008c: WŜŦŦŜǊǎƻƴ /ƻǳƴǘȅ ŘƻŜǎ ƴƻǘ ƴŜŜŘ ǘƻ άƧǳǎǘƛŦȅ ŀƴ ŀŘƻǇǘƛƻƴ ƻŦ ŀ ƴŜǿ {atέ ƛƴ ƭƛŜǳ ƻŦ 
making discrete amendments to the original SMP. [The periodic update of the Shoreline Master 
Program required by RCW 90.58.080(2)(a) does not require evidence of changed local 
conditions.], Final Decision and Order ( March 16, 2015) at 19, 31. 
 
[WAC 173-26-нлмόоύόŘύϐ ŘƻŜǎ ƴƻǘ ǊŜǉǳƛǊŜΣ ŀǎ h{C ŎƭŀƛƳǎΣ ŀƴ ŀƴŀƭȅǎƛǎ ƻŦ άǾŀǊƛƻǳǎ ǎƘƻǊŜƭƛƴŜ ǎǘǳŘƛŜǎ 
with ƛƴǘŜƴǘ ǘƻ ŎƻǊǊŜƭŀǘŜ ǘƘŜ ΨŎŀǳǎŜ-and-ŜŦŦŜŎǘǎΩ ǎŎƛŜƴǘƛŦƛŎ ƭƛƴƪ ōŜǘǿŜŜƴ ǘƘŜ ŜŎƻƭƻƎƛŎŀƭ ǎǘǊŜǎǎƻǊǎ 
and the dŜƎǊŜŜ ƻŦ ŘŜǾŜƭƻǇƳŜƴǘ ƛƳǇŀŎǘǎΦέ LƴǎǘŜŀŘΣ ǘƘŜ .ƻŀǊŘ ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ ǘƘŜ /ƻǳƴǘȅ Χ 
completed requirements in WAC 173-26-нлмόоύόŎύ ǘƻ άƛƴǾŜƴǘƻǊȅ ǎƘƻǊŜƭƛƴŜ ŎƻƴŘƛǘƛƻƴǎέ ŀƴŘ ƛƴ 
WAC 173-26-нлмόоύόŘύ ǘƻ άŀƴŀƭȅȊŜ ǎƘƻǊŜƭƛƴŜ ƛǎǎǳŜǎ ƻŦ ŎƻƴŎŜǊƴΦέ The Board found the [Shoreline 
Inventory] and the [Cumulative Impact Analysis] to be comprehensive and informative in 
addressing these WAC requirements. Final Decision and Order (March 16, 2015) at 21. 
 
WAC 173-26-186(8) establishes the governing principles of the Guidelines and sets forth the no 
ƴŜǘ ƭƻǎǎ ǎǘŀƴŘŀǊŘ ǘƘŀǘ ŀǇǇƭƛŜǎ ǘƻ {atǎΥ Χ άόōύ [ƻŎŀƭ master programs shall include policies and 
ǊŜƎǳƭŀǘƛƻƴǎ ŘŜǎƛƎƴŜŘ ǘƻ ŀŎƘƛŜǾŜ ƴƻ ƴŜǘ ƭƻǎǎ ƻŦ ǘƘƻǎŜ ŜŎƻƭƻƎƛŎŀƭ ŦǳƴŎǘƛƻƴǎΦέ ώ.ƻŀǊŘ ǊŜƧŜŎǘǎ 
argument that No Net Loss is not an SMA concept and cannot be used to trump SMA balancing 
policies.] Final Decision and Order (March 16, 2015) at 31-32. 
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WAC 173-26-мусόуύ ŜǎǘŀōƭƛǎƘŜǎ ǘƘŜ ǇǊƛƴŎƛǇƭŜ ǘƘŀǘ άǇǊƻǘŜŎǘƛƴƎ ǎƘƻǊŜƭƛƴŜ ŜŎƻƭƻƎƛŎŀƭ ǎȅǎǘŜƳǎ ƛǎ 
ŀŎŎƻƳǇƭƛǎƘŜŘ ōȅ Χ ŀ ǇǊƻŎŜǎǎ ǘƘŀǘ ƛŘŜƴǘƛŦƛŜǎΣ ƛƴǾŜƴǘƻǊƛŜǎΣ ŀƴŘ ŜƴǎǳǊŜǎ ƳŜŀƴƛƴƎŦǳƭ ǳƴŘŜǊǎǘŀƴŘƛƴƎ 
of current and potential ecological functions provided by affected sƘƻǊŜƭƛƴŜǎέ ŀǎ ǿŜƭƭ ŀǎ 
ŎƻƴǘŀƛƴƛƴƎ άǇƻƭƛŎƛŜǎ ŀƴŘ ǊŜƎǳƭŀǘƛƻƴǎ ŘŜǎƛƎƴŜŘ ǘƻ ŀŎƘƛŜǾŜ ƴƻ ƴŜǘ ƭƻǎǎ of those ecological 
ŦǳƴŎǘƛƻƴǎΦέ {atǎ ŀǊŜ ǘƻ ƛƴŎƭǳŘŜ άǊŜƎǳƭŀǘƛƻƴǎ ŀƴŘ ƳƛǘƛƎŀǘƛƻƴ ǎǘŀƴŘŀǊŘǎ ŜƴǎǳǊƛƴƎ ǘƘŀǘ ŜŀŎƘ 
permitted development will not cause a net loss of ecological functiƻƴǎ ƻŦ ǘƘŜ ǎƘƻǊŜƭƛƴŜΦέ Φ Φ Φ 
RCW 90.58 and WAC 173-26 intend local governments to implement the goals of the SMA 
through a combination of policies and regulations expressed in the SMP and permits for 
ƛƴŘƛǾƛŘǳŀƭ ǇǊƻƧŜŎǘǎΦ h{CΩǎ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜ /ƻunty could protect shorelines though permitting alone 
is unfounded. Final Decision and Order (March 16, 2015) at 32-34. 
 
[In responding to an allegation Ecology had no authƻǊƛǘȅ ǘƻ άŀǇǇǊƻǾŜέ ŀ /!hΣ ǘƘŜ .ƻŀǊŘ ŦƻǳƴŘϐ 
WŜŦŦŜǊǎƻƴ /ƻǳƴǘȅΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ƛƴŎƻǊǇƻǊŀǘŜ ƛǘǎ /!h ƛƴǘƻ ǘƘŜ {at ǿŀǎ ǇǊƻǇŜǊ ŀƴŘ ŀǇǇǊƻǇǊƛŀǘŜΣ 
[citing WAC 173-26-191(2)(b)]. Ecology simply assured through its review that the incorporated 
/!h ƳŜǘ ǘƘŜ άƴƻ ƴŜǘ ƭƻǎǎ ƻŦ ŜŎƻƭƻƎƛŎŀƭ ŦǳƴŎǘƛƻƴǎέ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ {atǎ ǇǊŜǎŎǊƛōŜŘ ƛƴ w/² 
90.58.060 and referenced in RCW 36.70A.480(4). Final Decision and Order (March 16, 2015) at 
48. 
 
OSF reads thƻǎŜ ǎǘŀǘǳǘŜǎ ώw/² осΦтл!Φлтл όǇǊŜŀƳōƭŜύ ŀƴŘ w/² осΦтл!Φпулόмύϐ ǘƻ ƳŜŀƴ άΦ Φ Φ 
ǘƘŀǘ ŀ {at Ƴǳǎǘ ōŜ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ /ƻƳǇǊŜƘŜƴǎƛǾŜ tƭŀƴ ǇƻƭƛŎƛŜǎΦέ  IƻǿŜǾŜǊΣ h{CΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ 
leaves out a significant qualifier: it is the goals and policies of the SMP that must be consistent 
with the comprehensive plan goals and policies under RCW 36.70A.070. OSF completes that 
ǉǳƻǘŜŘ ǎŜƴǘŜƴŎŜ ǿƛǘƘ ǘƘŜ ǎǘŀǘŜƳŜƴǘ άΦ Φ Φ ŀƴŘ ƛǘǎ ƻǿƴ ώǘƘŜ {atϐ ǇǊƻǾƛǎƛƻƴǎ Ƴǳǎǘ ōŜ ƛƴǘŜǊƴŀƭƭȅ 
ŎƻƴǎƛǎǘŜƴǘΦέ ¢Ƙŀǘ ǎǘŀǘŜƳŜƴǘ ƛǎ ŀŎŎǳǊŀǘŜ ƛŦΣ ŀƴŘ ƻƴƭȅ ƛŦΣ ǘƘŜ ǿƻǊŘ άǇǊƻǾƛǎƛƻƴǎέ ǊŜŦŜǊǎ ǘƻ ǘƘŜ {atΩǎ 
policies. Consistency between comprehensive plan policies (including SMP policies) and a 
ƧǳǊƛǎŘƛŎǘƛƻƴΩǎ ŘŜǾŜƭƻǇƳŜƴǘ ǊŜƎǳƭŀǘƛƻƴǎ ƛǎ ƴƻǘ ŀ ǊŜǉǳƛǊŜƳŜƴǘ ŎƻǾŜǊŜŘ ōȅ w/² осΦтл!ΦлтлΩǎ 
preamble. In this case it is necessary to show that no goal or policy of the challenged SMA 
precludes the achievement of a comprehensive plan goal or policy or vice versa. ΧΦ CǳǊǘƘŜǊΣ ǘƘŜ 
ƛƴŎƻƴǎƛǎǘŜƴŎȅ ŎƭŀƛƳǎ ǊŀƛǎŜŘ ŀǊŜ ǿƛǘƘƛƴ ǘƘŜ .ƻŀǊŘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻƴƭȅ ǿƘŜƴ ǘƘŜȅ ŀǊŜ ǊŀƛǎŜŘ ƛƴ 
relationship to shorelines, not shorelines of statewide significance. RCW 90.58.190(2)(b) and (c). 
Χ h{C Ŧŀƭƭǎ ŦŀǊ ǎƘƻǊǘ ƻŦ ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŀǘ ŀƴȅ άŦŜŀǘǳǊŜ ǇǊŜŎƭǳŘŜǎ tƘŜ ŀŎƘƛŜǾŜƳŜƴǘ ƻŦ ŀƴȅ ƻǘƘŜǊέ 
when it fails to cite any mutually exclusive provisions. Mere conclusory statements alleging 
ƛƴŎƻƴǎƛǎǘŜƴŎȅ ǿƛǘƘƻǳǘ ǎǳōǎǘŀƴǘƛŀƭ ŜǾƛŘŜƴŎŜΣ ŀǊŜ ƛƴǎǳŦŦƛŎƛŜƴǘ ǘƻ ƳŜŜǘ ŀ ǇŜǘƛǘƛƻƴŜǊΩǎ ōǳǊŘŜƴΦ Final 
Decision and Order (March 16, 2015) at 55, 57. 
 
This petitioner complains there is no analysis anywhere in the record addressing the economic 
ƛƳǇŀŎǘ ƻŦ άƛƴŎǊŜŀǎŜŘ ōǳŦŦŜǊǎ Χ ƎǊŜŀǘŜǊ ǇŜǊƳƛǘǘƛƴƎ ƘǳǊŘƭŜǎ Χ ŎǊŜŀǘƛƻƴ ƻŦ ƴƻƴŎƻƴŦƻǊƳƛƴƎ ǳǎŜǎ ŀƴŘ 
ǎǘǊǳŎǘǳǊŜǎέ ƻƴ άǇǊƻǇŜǊǘȅ ǾŀƭǳŜǎΣ ǇǊƻǇŜǊǘȅ ƛƴǎǳǊŀƴŎŜ ǊŀǘŜǎΣ ƻǇǇƻǊǘǳƴƛǘƛŜǎ for financing and 
ǊŜŦƛƴŀƴŎƛƴƎΣ ƻǊ Ŏƻǎǘǎ ƻŦ ǊŜƎǳƭŀǘƻǊȅ ŎƻƳǇƭƛŀƴŎŜΦέ Χ ώ¢ƘŜ /ƻǳƴǘȅϐ ƻǇǘŜŘ ǘƻ ǎǘǊƛƪŜ ǘƘŜ ǊŜǉǳƛǊŜŘ 
balance by allowing various uses in specific Shoreline Environment Designations and by 
authorizing other uses pursuant to the conditional use permit process. Economic feasibility of 
ǊŜƎǳƭŀǘƻǊȅ ŎƻƳǇƭƛŀƴŎŜ ǿŀǎ ŦŀŎǘƻǊŜŘ ƛƴ ǘƻ Ƴŀƴȅ ƻŦ ǘƘŜ /ƻǳƴǘȅΩǎ Ǝƻŀƭǎ ŀƴŘ ǊŜƎǳƭŀǘƛƻƴǎ ǘƘǊƻǳƎƘ 
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ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ άŦŜŀǎƛōƛƭƛǘȅέΦ CƻǊ ŜȄŀƳǇƭŜΣ άŦŜŀǎƛōƭŜ ŀƭǘŜǊƴŀǘƛǾŜέ ƛǎ ŘŜŦƛƴŜŘ ƛƴ ǇŀǊǘ ŀǎ ŀƴ 
ŀƭǘŜǊƴŀǘƛǾŜ ǘƘŀǘ άŎŀƴ ōŜ ŀŎŎƻƳǇƭƛǎƘŜŘ ŀǘ ŀ ǊŜŀǎƻƴŀōƭŜ ŎƻǎǘΦέ ώ.ƻŀǊŘ ǳǇƘƻƭŘǎ /ƻǳƴǘȅΦϐ Final 
Decision and Order (March 16, 2015) at 59-60. 
 
The County has the latitude to adopt buffer widths which lie within the range of widths 
recommended by the assembled scientific information. Those widths when applied in 
conjunction with other applicable SMP regulations must assure no net loss. WAC 186-26-
186(8)(b). CAPR is correct that the decision to adopt 150-foot mariƴŜ ōǳŦŦŜǊǎ ǿŀǎ ŀ άǇƻƭƛŎȅέ 
ŘŜŎƛǎƛƻƴ ōǳǘ ǘƘŜ ǇŀǊŀƳŜǘŜǊǎ ƻŦ ǘƘŜ /ƻǳƴǘȅΩǎ ǇƻƭƛŎȅ ŎƘƻƛŎŜ ǿŜǊŜ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ǘƘŜ ǎŎƛŜƴŎŜ ƛǘ 
assembled, reviewed, and considered. Final Decision and Order (March 16, 2015) at 70. 
 
IƻƻŘ /ŀƴŀƭΩǎ ǇǊƻǇƻǎŜŘ ƳƛƴƛƴƎ ƻǇŜǊŀǘƛƻƴ ƛǎ ƴƻǘ άŘŜǇŜƴŘŜƴǘ ƻƴ ǘƘŜ ǿŀǘŜǊ ōȅ ǊŜŀǎƻƴ ƻŦ ǘƘŜ 
ƛƴǘǊƛƴǎƛŎ ƴŀǘǳǊŜ ƻŦ ƛǘǎ ƻǇŜǊŀǘƛƻƴǎέ ōŜŎŀǳǎŜ ƛǘ Ƙŀǎ ǘƘŜ ƻǇǘƛƻƴ ƻŦ ǊƻŀŘ transportation for 
ŀƎƎǊŜƎŀǘŜǎΧΦ "[A] water-dependent commerce or industry, to which priority should be given, is 
one which cannot exist in any other location and is dependent on the water by reason of the 
intrinsic nature of its operations. A water-related industry or commerce is one which is not 
intrinsically dependent on a waterfront location but whose operation cannot occur economically 
ǿƛǘƘƻǳǘ ŀ ǎƘƻǊŜƭƛƴŜ ƭƻŎŀǘƛƻƴΦϦ Χ ¢ƘŜ {at ŎƻǊǊŜŎǘƭȅ ŎƭŀǎǎƛŦƛŜǎ ƳƛƴƛƴƎ ƛƴ WŜŦŦŜǊǎƻƴ /ƻǳƴǘȅ ŀǎ 
άǿŀǘŜǊ-ǊŜƭŀǘŜŘΦέ Final Decision and Order (March 16, 2015) at 92-93. 
 
Friends of the San Juans v. San Juan County and State of Washington, Department of Ecology, 
Case No. 17-2-0009: WAC 173-26-211(2)(a) sets out basic requirements for designation of the 
various shoreline areas, that Guideline does not require the County to prioritize any of the listed 
characteristics over the others. Final Decision and Order (June 13, 2018) at 12. 
 
While the Petitioner raises valid concerns regarding potential impacts to forage fish spawning 
ŀǊŜŀǎ ŀƴŘ ŦŜŜŘŜǊ ōƭǳŦŦ ώǊŜǎǳƭǘƛƴƎ ŦǊƻƳ ŘŜǎƛƎƴŀǘƛƻƴϐΣ ǘƘŜ {a! ƳŀƴŘŀǘŜ ǘƻ άŀǎǎǳǊŜ, at minimum, 
ƴƻ ƴŜǘ ƭƻǎǎ ƻŦ ŜŎƻƭƻƎƛŎŀƭ ŦǳƴŎǘƛƻƴǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ǎǳǎǘŀƛƴ ǎƘƻǊŜƭƛƴŜ ǊŜǎƻǳǊŎŜǎέ ƛǎ ŀŎŎƻƳǇƭƛǎƘŜŘ 
through a combination of the designations and the applicable regulatory scheme. Final Decision 
and Order (June 13, 2018) at 12. 
 
5h9Ωǎ ǎǘŀǘŜƳŜƴǘ ǘƘŀǘ ǘƘŜ DǳƛŘŜƭƛƴŜǎ Řƻ ƴƻǘ ǊŜǉǳƛǊŜ ƳƛǘƛƎŀǘƛƻƴ ǿƛǘƘƛƴ ǘƘŜ ǎŀƳŜ ǿŀǘŜǊǎƘŜŘ ƛǎ 
inaccurate. WAC 173-26-201(2)(e)(ii)(B) clearly provides that location within the same watershed 
is a fallback from siting mitigation directly or in the immediate vicinity. Final Decision and Order 
(June 13, 2018) at 17. 
 
! ƧǳǊƛǎŘƛŎǘƛƻƴΩǎ {at Ƴŀȅ ƛƴŎƻǊǇƻǊŀǘŜ ƻǘƘŜǊ ŀŘƻǇǘŜŘ ǊŜƎǳƭŀǘƛƻƴǎΦ LƴŎƻǊǇƻǊŀǘŜŘ ǇǊƻǾƛǎƛƻƴǎ Ƴǳǎǘ 
άǇǊƻǾƛŘŜ ŀ ƭŜǾŜƭ ƻŦ ǇǊotection to critical areas located within shoreline of the state that assures 
no net loss of shoreline ecological functions necessary to sustain shoreline natural resourcesΦέ 
Final Decision and Order (June 13, 2018) at 19. 
 
The Guideline [WAC 173-26-231(3)(a)(iii)(B)] states that new or enlarged stabilization measures 
ǘƻ ǇǊƻǘŜŎǘ ŜȄƛǎǘƛƴƎ ǇǊƛƳŀǊȅ ǎǘǊǳŎǘǳǊŜǎΣ ǿƘŜǘƘŜǊ ǎƻŦǘ ƻǊ ƘŀǊŘΣ άǎƘƻǳƭŘ ƴƻǘ ōŜ ŀƭƭƻǿŜŘ ǳƴƭŜǎǎ ǘƘŜǊŜ 
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